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THIS IS PART OF YOUR PAY CHECK 


That gun’s making things pretty hot for the Axis 


It came from the pay check and pay 
envelopes of people like you. It was 
bought with the money you lent your 
Government in regular installments from 
your pay. 


But hold on now—Maybe it’s not your 
gun! Maybe you aren’t setting aside at 
least 10 percent of your salary for War 
Bonds! 


There are still some people who 
aren’t; not many, but maybe you’re one 
of them. If you are one, we're sure it’s 
not for want of patriotism, but because 


SAVE WITH U.S. WAR BONDS 
EVERYBODY...EVERY PAYDAY... 








you haven’t gotten around to it. 


Tell your boss today you want to help 
win the war by joining the Pay-Roll 
Savings Plan. Tell him you want to 
save at least 10 percent of every pay 
check by putting it into War Bonds. 


You can’t make a better investment. 
You'll be buying the weapons that insure 
a future of freedom, peace, and plenty 
«.. and you'll be getting back $4 for 
every $3 you save. 


MAKES SENSE, DOESN’T IT? THEN 
START TODAY! 


AT LEAST 107 
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This advertisement is a contribution to America’s all-out war effort by 
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W. ELLERY ALLYN 


Commissioner of Insurance 


STATE OF CONNECTICUT 
OMMISSIONER Allyn has the highly desirable technical background of 


being an engineer which experience should serve him well in his new 
office. He was in World War | and has been active on various military 
staffs since that time. During a period of ten years he was deputy revenue 
collector and served four years in the state legislature. National Association 
of Insurance Commissioners appointments include accident and health, examin- 
ations and fire and marine. 
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FIRE PREVENTION 
AND THE GRIM GOD MARS 


OO often the advent of fire 

prevention week has been ac- 

cepted as a routine occasion by 
too many of the people who should 
have been most interested. Always 
the very magnitude of the idea has 
accomplished much good, and the ef- 
forts of the National Fire Protect- 
tion Association have been worth 
while to a high degree. But this 
year there should be added emphasis 
on the program by millions who have 
seldom thought of it as a matter 
which especially concerned them- 
selves. 


After the speeches have been made, 
the editorials written, the pamphlets 
distributed, the ads run, the window 
displays placed, the banners flung to 
the breeze, there is something else 
necessary. It resolves itself into a 
personal obligation of every good 
citizen. Maybe we didn’t take this 
seriously before because the country 
was rich in buildings and materials, 
and anyway, fire departments were 
just around the corner and a blaze 
in our home or our business plant 
surely couldn't get very far. 


Wishful thinking—a good deal of 
that—for disasters large and small 
strike with regularity somewhere 
every day. But if we did not see a 
place burn with our own eyes the 
consideration of the fire menace was 
slightly out of the orbit of the aver- 
age man’s thought, except perhaps 
the occasional remark, “‘let the insur- 
ance company pay for it.” 


Nor was this confined to the man 
in the street. How many readers of 
these lines would care to have an in- 
spection made of their attic or base- 
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ment by an observer trained to seek 
out where fires might start? What 
a monster pile of old cartons and 
papers and miscellaneous cast-off 
things would be ready for the junk 
man tomorrow if tonight just the in- 
surance men of the country decided 
to really clean up the old place. May- 
be you are an executive, or an engi- 
neer, or an advertising man who has 
put plenty of tremulo in appeals to 
policyholders to avoid the danger of 
fire. But have you acted yourself? 


For the country is no longer rich 
in buildings and materials. What we 
have we must use to the utmost and 
protect to the limit of our ingenuity. 
Fire now not only means that the in- 
dividual owner is out of pocket but 
the nation is out of luck. There are 
enemies who would soon be at our 
gates if their own gates were not 
stormed by stern men who depend 
on our housing, our manufacturing 
plants, and our producing facilities, 
to furnish them morale and war goods 
to do a colossal job in a supreme and 
final manner. 


This time there can be no light put- 
ting off of fire prevention week du- 
ties. Nor can there be any confining 
such effort to a single week. The 
program must go on throughout the 
year—perhaps many years—at an ab- 
solute peak. Many things are not 
available in the stores, necessary pro- 
cedures are in the way of using lum- 
her and steel to construct and recon- 
struct, food and equipment burned 
now may affect some distant battle. 
The grim god Mars has called for 
sacrifices and if he does not get them 
in materiel he will demand them in 
blood. 
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“WHEN THE STRIPES ARE 
IN THE ATTIC” 
aN exceptionally effective piece of 
morale building which has been 
running in the newspapers is the 
statement entitled “When the Stripes 
Are in the Attic,” sponsored by the 
McGraw-Hill Publishing Company. 
This goes to the heart of the post-war 
employment problem in a way which 
has both a practical and sentimental 
appeal. It says in part: 


“We were thinking about a soldier 
named Tim the other day . . . but not 
in a sticky, sentimental sort of a way. 

“We were just thinking about the 
office boy who'll come home a trained 
technician. 

“You see, we'll owe Tim a job 
when he gets back. But how the heck 
are we going to fit a man who has 
kept a Flying Fortress in fighting 
trim back into the minuscule respon- 
sibilities of sealing letters and run- 
ning errands? 


“Obviously, we've got to figure out 
a wider scope for a Tim who has 
learned a great deal, not only about 
machines, but about people. 


“And how about the girl who has 
Tim’s old job? She is doing all right. 
Maybe she will get married and quit 
work when the war is over . . . but 
then again? 

“See how our thoughts were run- 
ning? Two jobs to provide where 
only one job existed. 

“If you run a business, or a de- 
partment, you know the next step in 
our thinking by heart. Multiply Tim 
by the number of employees that are 
in the services, or in government jobs, 
and. add the new people that now 
have their old jobs, and you will see 
that this nation faces the greatest 
opportunity in the history of the 
world. 


“If we live up to that opportunity, 
we will not have 10,000,000 unem- 
ployed, with their wonderful train- 
ing going to waste. Instead we will 
have a country humming with the re- 
leased energy of its whole people. 

“What are we going to do about 
providing 10,000,000 new jobs when 
the uniforms are in the attic?” 


“A PHILADELPHIA LAW- 
YER” GIVES A DECIDEDLY 
HORSEBACK OPINION 
E have seen some correspond- 
ence about an answer in the 


Legal Advice Column of the Phila- 
delphia Record conducted by “A 
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Philadelphia Lawyer.” A reader is 
reported to have asked concerning 
the status of mutual insurance. 
Whereupon the learned commenta- 
tor labored and brought forth the an- 
swer “mutual insurance is cheap, but 
it is also dangerous.” 


Now the city of brotherly love hav- 
ing been the home of the first mutual- 
minded citizen of America, Benjamin 
Franklin, several subscribers wrote to 
the editor stating with vigor that such 
a ridiculous remark came with poor 
grace in a metropolis which domiciles 
some of the finest of the world’s mu- 
tuals, fire, life, casualty—and where 
Franklin’s own company the Phila- 
delphia Contributionship still flour- 
ishes as-an example of stability ex- 
tending over 190 years. The critics 
did not fail to point out that not a 
few of Philadelphia’s most prominent 
business men were officers or direct- 
ors of the leading mutuals doing busi- 
ness there and it would be difficult 
to make the charge stand up that men 
of this eminence in commercial life 
were connected with a cheap and dan- 
gerous institution. 


The Philadelphia Lawyer was 
aroused from his sleep again and this 
time admitted in oblique but definite 
fashion that “The Pennsylvania and 
Providence Mutuals (Life) and the 
Lumbermen’s Mutual Casualty Com- 
pany and many others are safe.” He 
then apparently rested once more, 
not realizing that there are scores of 
mutuals in the State of Pennsylvania 
who are thoroughly awake at all times 
and serving their policyholders with 
efficiency and economy, and of top- 
notch financial strength. 


Probably T.P.L. thought he had 
solved the mutual question, for he 
left the subject and turned to another 
personal opinion which he considered 
of weight in another day’s column. 
He forgot that Philadelphia is a great 
industrial center, teeming with ship- 
yards and essential defense plants 
over which our own planes may some- 
time fly on a very earnest mission; 
and one of the first on the list if 
Adolph or Tojo could once get his 
bombers over here. The Philadel- 
phia lawyer, dozing on a hot day, 
said: “War Risk Insurance—useless 
as earthquake or cyclone insurance— 
let it lapse.” 


Well, after all, the advice in the 
column is worth what it costs—it is 
free. 





AVIATION INSURANCE 
AND FEDERAL CONTROL 


ITHIN recent months insur- 

ance companies generally, and 
mutual companies in particular, have 
been giving close attention to the 
present and future problems of avia- 
tion insurance. A look into the fu- 
ture that was a real eye opener was 
given to those who attended the 
Round Table on Aviation Insurance 
at the meeting of the Insurance Sec- 
tion of the American Bar Association. 
The breath taking plans and prospects 
cf the aviation industry have been 
presented before, although seldom 
more effectively, but the point most 
emphasized was that aviation, its law 
and its insurance would be under fed- 
eral jurisdiction and control. 

We think of the possible future of 
aviation insurance as rivaling that of 
automobile insurance. If it is un- 
der exclusive federal supervision fed- 
eral statutes will establish the liabil- 
ity of the airlines to passengers and 
shippers and the rules of negligence 
which apply to private flying, with 
almost certain limitations on recovery 
for death or disability. We will then 
have a situation completely different 
from that existing in the automobile 
field where the individual state es- 
tablishes the rules governing the op- 
eration of cars and its common law 
and statutes control the right to re- 
covery for injury or death. If we 
have a federal statute making insur- 
ance compulsory, as is recommended 
in the Sweeney report, we will prob- 
ably have a set of national policy 
forms and federal rules and supervi- 
sion for the insurance companies 
which write the required protection. 

It has not been realized that there 
are channels through which the fed- 
eral government can control and su- 
pervise insurance even though Paul 
v. Virginia stands untouched. The 
federal government is already active 
in the field of marine insurance; it 
sets up an approved list of compa- 
nies which may write federal bonds 
and establishes the limit of their bond- 
ing power; it is writing war risk in- 
surance through the companies ; and it 
now determines the insurance which 
must be carried by interstate motor 
carriers. If aviation law and avia- 
tion insurance are also to be under 
federal control there will have been 
another long step towards the estab- 
lishment of a dual system of insur- 
ance supervision. Such a develop- 
ment would also provide an experi- 
ment in federal supervision which 
would allow its advantages and dis- 
advantages to be determined on the 
basis of results attained, rather than 
through speculation as to its effect. 
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Covering the Transportation Hazard 


The Hazard and Complexity of Modern Transportation 
Have Fostered Development of Inland Marine Insurance 


BY WILLIAM H. RODDA 


HE phrase “Perils of the Sea” 

carries with it visions of 

storms, mountainous waves, 
ships buffeted by gales, and not so 
many years ago, attacks by pirates. 
It is only within the past hundred 
years that “hazards of transporta- 
tion” could mean much other than 
perils of the sea. Previous to the 
building of the railroads in America, 
practically ail long distance hauling 
was done by water. Overland trans- 
portation was extremely slow and 
carried only a minor part of the goods 
that was shipped from place to place. 
As a result, insurance upon transpor- 
tation hazards was marine insurance. 
The dangers to which ships and car- 
goes were subjected were so numer- 
ous that marine insurance covered al- 
most everything that could happen 
to damage or destroy the property. 
Thus, from its early days marine in- 
surance covered a variety of hazards, 
in contrast to insurance covering 
property on land which protected 
against comparatively limited haz- 
ards, such as fire and lightning. 


The coming of the railroads did 
not bring a demand for insurance on 
Jand transportation equivalent to the 
demand for marine insurance. In 
spite of growing pains and financial 
difficulties the railroads developed in- 
to a remarkably safe and stable form 
of transportation. Railroad stations 
and agents were located in almost 
every town and city, and when ship- 
ments of goods were lost there was a 
convenient place at which to make a 
claim. Much credit must go to the 
railroads for accepting the responsi- 
bility of providing safe delivery or 
in its absence indemnifying the owner 
for property lost. Consequently, 
shippers did not feel the need for in- 
surance on land transportation and 
most of the railroads were financially 
able to carry the load of claims sus- 
tained as a result of their operations. 
Until the early part of this century, 
therefore, marine insurance was the 
only important form of transporta- 
tion insurance. 


But the twentieth century brought 
rapid and important changes in trans- 
portation. Automobile trucks and 
later airplanes began to compete with 
the railroads as merchandise haulers 
and common carriers. It became an 
ordinary occurrence for shipments of 





Photo by Acme 


In the post-war era fleets of large cargo planes like the one pictured above, 
will vie for common carrier supremacy. 


goods to pass through several hands 
and be subject to a variety of meth- 
ods of transportation between source 
and destination... Shippers have 
found it more and more difficult to 
collect damages when goods were lost 
or destroyed because many carriers 
would accept responsibility for a 
shipment only while it was in their 
own custody. A shipper might find 
himself with a claim against a carrier 
who was located half way across the 
continent with no nearby representa- 
tive with whom to file a claim. An- 
other difficult situation arose during 
the period of government operation 
of the railroads in the first World 
War when governmental complica- 
tions caused delays in collecting from 
the railroads. It was natural that 
shippers should turn to insurance as 
a means of protecting their property 
while in course of transportation. 
During the early years of motor 
truck transportation the truckers 
were struggling financially and most 
of them could not afford to take a 
chance on paying for large losses to 
customers’ property. The truckers 


also turned to insurance companies 
for protection against their legal |i- 
ability. Thus, the hazard and com- 
transportation 


plexity of modern 


have brought the development of in- 
land marine or transportation insur- 
ance. 

Although basically inland marine 
insurance is designed to protect prop- 
erty while being carried from one 
place to another, many extensions of 
this principle have occurred. The 
broad ‘coverage available under an 
inland marine policy has been attrac- 
tive to owners of stationary property 
and efforts have been made to include 
all types of property under inland 
marine policies. This broadening of 
inland marine coverage has now been 
limited by the Nation-wide Defini- 
tion and Interpretation of the insur- 
ing powers of marine underwriters, 
but there are still some incongruous 
situations. For instance, such sta- 
tionary objects as bridges and radio 
transmitting towers may be insured 
under inland marine policies because 
they are instrumentalities of trans- 
portation or communication. Per- 
sonal property of various kinds may 
be covered under inland marine pol- 
icies even though the property may be 
located at a specified place most of 
the time. Although now classified as 
inland marine insurance, these per- 
sonal and floater coverages are con- 
siderably different from the transpor- 
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tation coverage for which inland ma- 
rine insurance was primarily devel- 
oped. This discussion will be lim- 
ited to the transportation coverages 
and will not discuss the personal and 
floater policies which have been an 
extension of the protection available 
under transportation policies. The 
inland marine insurance policies cov- 
ering transportation hazards include 
such policies as annual transit, par- 
cel post, motor truck cargo and with 
increasing frequency, air cargo poli- 
cies. Both the shipper and the car- 
rier may be provided with varying 
degrees of protection depending upon 
the hazards encountered and the de- 
sires of the policyholder. 


frequently used type of transpor- 
A tation insurance policy is known 
as a “Transit Policy’ which may be 
written on an annual basis, in which 
ase it is known as an “Annual 
Transit” policy, or it may be written 
covering a specific trip in which case 
it is known as a “Trip Transit” pol- 
icy. These policies are written for 
owners of merchandise and are direct 
property insurance on the goods or 
merchandise covered. The annual 
transit policy is written for concerns 
who have regular and frequent ship- 
ments of merchandise. The premium 
is based upon the total value of goods 
shipped during the policy period and 
upon the limit of liability in-any one 
catastrophe. Normally this is a re- 
porting form of policy and the as- 
sured is required to report periodi- 
cally to the insurance company the 
value of insured goods which has 
heen shipped. The limit of liability for 
any one loss must be set in accord- 
ance with the assured’s operations. 
An assured who has a large number 
of shipments of small or moderate 
value would not need as high a limit 
of liability as an assured whose ship- 
ments, for instance, consisted of 
single pieces of high value machinery. 
An examination of the assured’s op- 
erations will usually indicate the larg- 
est possible loss from a single casu- 
alty and this should be set as the limit 
of liability. Such a limit is needed 
in order to protect the insurance com- 
pany from a total change in the as- 
sured’s operations. Even though the 
total values were reported correctly, 
the premium would prove inadequate 
in cases where the assured’s opera- 
tions changed with a large increase 
in the probable maximum loss from 
a single accident. The premium must 
in all cases include a sufficient loading 
to take care of such catastrophe 
losses. 
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The rate for an annual transit pol- 
icy is based upon a number of fac- 
tors. Primary consideration, of 
course, must be given to the total 
value of goods shipped during the 
policy period, because this determines 
the exposure. The next considera- 
tion would be the coverage provided 
by the policy. A wide variation in 
coverage is available depending upon 
the needs and desires of the assured. 
Such policies frequently protect 
against loss or damage caused by fire, 
lightning, windstorm, flood, collision 
of transporting vehicles, derailment 
or wreck of railroad cars, overturn- 
ing of trucks, collapse of bridges and, 
while water borne, by stranding, sink- 
ing, burning or collision. Where pro- 
tection against theft is desired this 
is customarily added by endorsement 
hecause it is likely to be a consider- 
able added hazard and one for which 
an additional premium is charged. A 
third factor affecting the rate is the 
maximum liability for one casualty. 
The fourth factor, necessarily con- 
sidered, is the nature of the goods 
being shipped. It is obvious that a 
considerably higher rate would have 
to be charged for a policy covering 
jewelry and including theft coverage 
than a policy covering heavy machin- 
ery. Where the assured’s business is 
of considerable volume and reason- 
ably steady the rate may be based 
very largely upon the assured’s past 
experience. The method of shipment 
is also taken into consideration and 
lower rates are given where the in- 
surance company would have a good 
chance of subrogation against the car- 
rier. Where the bulk of shipments 
are by railway express or by insured 
parcel post very favorable rates are 
available. 

Coverage usually attaches when the 
property leaves the custody of the as- 
sured and protects the property until 
it reaches its destination. Policies 
should be specific as to whether they 
cover while the property is being 
transported by the assured from his 
place of business to a post office or 
express agency. Customarily, poli- 
cles covering express and mail ship- 
ments do not attach until the prop- 
erty is deposited at the post office or 
at the express agency office. In cases 
where the property may be picked up 
by a motor truck carrier or by an ex- 
press truck at the assured’s premises, 
the policy would preferably be writ- 
ten to attach at the assured’s prem- 
ises. Depending upon the nature of 
the assured’s operations, it may also 
be wise underwriting to specify 
whether the coverage attaches during 
a loading operation, or after the goods 





are actually deposited upon the car- 
rying vehicle. Under some circum- 
stances it may be wise to exclude or 
include specifically the hazard of load- 
ing and unloading. Unless otherwise 
specified the insurance would protect 
the property until it has been safely 
deposited at the address of the con- 
signee. 


Although annual transit policies 
normally cover against damage by 
certain specified hazards only, there 
are circumstances when the coverage 
is described in somewhat broader 
terms. If the property is insured 
only while in the custody of a rail- 
road, express company or certain 
other common carriers, protection 
may be given against damage by “‘any 
external cause.” This is a broader 
coverage than that. against specified 
perils as described above and most 
underwriters feel that it can be given 
only when there is good chance of 
recovery from a common carrier. 


HE Trip Transit policy is writ- 

ten to protect goods while being 
carried on a specific trip. The same 
general comments apply to a Trip 
Transit policy as those described for 
an Annual Transit policy. Consider- 
able importance in both underwriting 
and rate must be given to the value 
of the merchandise, the length of the 
trip, and the method of transporta- 
tion, as well as the specific coverage 
granted. A somewhat higher rate in 
proportion must be charged for the 
Trip Transit policy because there is 
no opportunity to build up a catas- 
trophe reserve over a period of time 
as there is with an Annual Transit 
policy. 


A specific form of Transit policy 
is the Parcel Post form. This is 
written to cover goods while in 
transit by parcel post, registered mail 
or unregistered mail from the time 
the property passes into the custody 
of the Post Office Department for 
transmission until arrival at the ad- 
dress of the consignee. The policy 
insures the safe arrival of the prop- 
erty and in case of loss or damage 
from any external cause, the insur- 
ance company agrees to reimburse the 
assured. It is a frequent requirement 
that all packages be insured for a 
minimum amount and that packages 
valued in excess of $100 be insured 
for at least $50 by government in- 
sured parcel post. This requirement 
recognizes the’ fact that the post office 
uses considerably more care in the 
handling of government - insured 
packages than those which are shipped 
merely by ordinary parcel post. Many 














companies who ship large quantities 
of merchandise by parcel post find it 
to their advantage to insure all pack- 
ages for the minimum amount by 
government-insured parcel post and 
then carry insurance in private in- 
surance companies to protect them- 
selves against the loss of the value in 
excess of the minimum government 
insurance. It is sometimes cheaper 
and frequently less troublesome for 
a policy holder to have such an ar- 
rangement than to attempt to insure 
each package by government-insured 
parcel post for the exact amount of 
its value. 


Where a concern operates its own 
trucks, carrying its own property, the 
proper form of coverage is an Own- 
er’s Form Motor Truck Cargo Pol- 
icy. The coverage granted is much 
the same as that given. under other 
forms of annual transit policies. The 
underwriting information required is 
somewhat different because of the 
method of transportation used. The 
insurance company normally wishes 
to know all about the trucks which 
carry the goods as well as the distance 
which they usually travel. A specific 
limit of liability per truck is included 
in the policy as well as a limit of li- 
ability for any one disaster. Rates 
for Motor Truck Cargo Policies in 
most cases are higher than for An- 
nual Transit policies covering goods 
shipped by common carrier. One 
reason is that truck transportation is 
more hazardous than transportation 
by rail. Another important reason 
for the higher rates for this type of 
policy is the fact that there is seldom 
an opportunity to recover a loss by 
way of subrogation. An Owner’s 
Form Motor Truck Cargo Policy is 
a direct property damage coverage 
and where the loss results from an 
accident and there is no liability on 
the part of a third party, the insur- 
ance company has no opportunity to 
collect as it does in the case of ah 
Annual Transit Policy covering ship- 
ments by common carrier. 


The exclusions which are included 
in these Transit policies are of con- 
siderable importance to the insurance 
companies as well as to the policy- 
holders. They are principally efforts 
to mark clearly the points where the 
coverage begins and ends. Some of 
them are included by reason of un- 
derwriting requirements in order to 
prevent the carrying of liability on 
high value or extremely susceptible 
merchandise without receiving an ad- 
equate premium therefor. For in- 
stance, the normal Transit Policy 


does not cover damage to accounts, 
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bills, currency, deeds, evidences of 
debt, moneys, notes, securities, furs, 
jewelry, precious or semi-precious 
stones, precious metals and _ similar 


property. It is possible, of course, 
to secure insurance against loss of 
these types of property, but the haz- 
ard of loss by theft is so much greater 
than in connection with ordinary mer- 
chandise that their protection is usu- 
ally taken care of by specific poli- 
cies. For instance, an armored car 
and messenger policy is available to 
take care of property shipped by ar- 
mored car and armed messenger. 
Most insurance companies would not 
be willing to insure extremely valu- 
able articles unless they were shipped 
by armored car and armed messenger. 


Damage is also excluded when 
caused by improper packing or load- 
ing, shifting of loads, rough handl- 
ing, and frequently the actual loading 
hazard is specifically excluded. The 
exclusion against loss by scratching, 
wetness, dampness, discoloration, 
mold, freezing and similar changes 
unless caused by a peril specifically 
insured against, is included to prevent 
ambiguity in the coverage. The same 
thing is true of the exclusion of loss 
by delay, loss of profits and loss of 
use by markets. 


HE increased use of motor 

trucks for public hauling has re- 
sulted in the development of a form 
of insurance to protect the operator 
of a truck line against loss from his 
legal liability for goods which he may 
be carrying. The development of law 
and customs during the past hundred 
years as it relates to the railroads has 
resulted in the fact that a common 
carrier has considerable legal liability 
for the delivery of goods which may 
be placed in his care. Originally the 
liability of a carrier was limited prin- 
cipally to that which would attach be- 
cause of negligence on his part. This 
has been changed by statute and by 
custom until today a common carrier 
is liable to the shipper or consignee 
for non-delivery of goods from al- 
most every cause. This liability is 
further strengthened in most cases by 
an assumption of liability under the 
bill of lading given the shipper by 
the common carrier. Under these 
circumstances there remain only a 
very few things which may be classed 
as “Acts of God” for which the com- 
mon carrier would not be liable. 
From the standpoint of the insurance 
company it may be assumed that the 
common carrier is responsible for 
practically anything that can happen 
to goods which are in his custody. 
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Kinds of policies issued to truck- 
men, whether they are contract car- 
riers or common carriers, are legal 
liability policies ; that is, they are not 
direct property insurance upon the 
goods carried but they protect the 
truckman against loss from his legal 
liability. Aside from that difference 
such policies are usually Specified 
Perils policies granting about the same 
protection as described under the An- 
nual Transit policies above. Occa- 
sionally a broader form of Motor 
Truck Cargo Policy may be written 
covering the assured’s legal liability 
for damage by “any external cause.” 

The Motor Truck Cargo business 
and insurance on motor truck carriers 
was greatly affected by the passage 
by Congress of the Motor Carriers 
Act in 1935. By this Act the Inter- 
state Commerce Commission was 
given authority to regulate interstate 
motor truck carriers, both as to their 
operations and as to insurance cov- 
erage. From the practical operating 
standpoint the effect upon the motor 
truck carrier business has been good. 
An interstate truck line cannot be 
started now unless the applicant can 
show that there is a need for the serv- 
ice in that area. The result is that 
there are fewer duplications of truck 
service and the truckers have been 
able to operate on a more profitable 
basis. The required filing of freight 
rates with the I.C.C. has practically 
eliminated. the freight rate wars 
which characterized the trucking busi- 
ness previously. These changes have 
brought about a general stabilization 
of the trucking industry. The In- 
terstate Commerce Commission has 
also set up rules for safe practices to 
be followed by all truck carriers. 
These require that certain safety de- 
vices be installed on trucks and regu- 
late the number of hours that a man 
may drive without rest. 


The effect upon motor truck cargo 
insurance has also been favorable. 
Stabilization of the trucking industry 
permits the insurance companies to 
calculate their coverages and’ rates 
upon a more uniform basis and with 
the knowledge that certain minimum 
requirements will be followed by the 
trucker. The Interstate Commerce 
Commission rules provide that inter- 
state motor carriers must carry in- 
surance for the protection of shippers 
and consignees. The required en- 
dorsement to all motor truck cargo 
policies issued to interstate motor 
common carriers provides that (up to 
certain specified limits) the insurance 
company will pay any shipper or con- 
signee for all loss of or damage to 
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property belonging to such shipper or 
consignee, for which the insured may 
be held legally liable. This endorse- 
ment makes the insurance policy an 
all-risk policy as to the shipper or 
consignee up to a limit of $1,000 on 
any one motor vehicle and up to a 
limit of $2,000 resulting from any 
one catastrophe. 


This endorsement is definitely for 
the benefit of shippers and consignees 
rather than for the benefit of the 
trucker. Under the terms of a re- 
imbursement clause in this endorse- 
ment insured agrees to reimburse the 
insurance company for any payment 
made by the company on account of 
loss or damage involving a breach of 
the terms of the policy, and for any 
payment that the company would not 
have been obligated to make under 
the other provisions of the policy ex- 
cept for the Interstate Commerce 
Commission endorsement. Occa- 
sionally where insurance companies 
are insuring truckers with limited as- 
sets, it may become necessary for the 
insurance company to stand a loss 
under the Interstate Commerce Com- 
mission endorsement which is not 
otherwise covered by the policy. For 
instance, a trucker may feel that it 
is not necessary for him to carry theft 
coverage. If he sustains a large theft 
loss the insurance company will be 
obligated to the shipper or consignee 
up to the limits of the I.C.C. endorse- 
ment and the truckman may be forced 
to stand the balance of the loss. If 
the loss is so large that the trucker 
is forced into bankruptcy the insur- 
ance company would not have any op- 
portunity to recover the amount of its 
payment to the shipper or consignee. 
These factors make it necessary for 
the insurance company to be familiar 
with the financial background of the 
trucker in relation to the coverage 
which is granted in the policy. 


HE underwriting problems in 

connection with the various forms 
of transit insurance are among the 
most difficult and at the same time 
the most interesting of any part of 
the insurance business. A knowledge 
is required not only of the assured 
and his operations but also of the 
carrier of the property to be insured. 
These problems are simplified, of 
course, where shipments are made by 
railway, by express company or by 
parcel post. Wherever shipments are 
made by motor truck it is necessary 
to investigate the trucker as well as 
the assured. 


Where cargo is being shipped by 
the same truck line regularly or where 
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the insurance is upon a common car- 
rier truck operator, it is wise to se- 
cure complete information regarding 
the fleet of trucks and the care which 
they are given. Proper upkeep of a 
truck fleet is important because the 
difference between an accident or no 
accident may depend upon whether 
the brakes. and steering gear or other 
mechanical equipment are in proper 
condition. Investigations by the In- 
terstate Commerce Commission Bu- 
reau of Motor Carriers and by pri- 
vate organizations indicate that there 
are certain important safety devices 
and ¢onditions which apply to motor 
trucks. 
gasoline tanks on the side are much 
more susceptible to serious fire dam- 
age than those having the gasoline 
tank located in some protected place. 
A minor sideswipe is likely to dis- 
rupt a side-mounted gasoline tank 
with consequent fire and perhaps to- 
tal loss of the cargo. Another im- 
portant safety precaution is the in- 
stallation of safety gasoline tanks on 
all trucks. These tanks are con- 
structed much more substantially 
than the standard equipment and in 
addition they are so arranged that 
they will not spill gasoline regardless 
of the position to which they are 
tilted. The installation of automatic 
switches which cut the ignition in 
case of collision or overturn is also 
an important safety feature for the 
prevention of fire. Analyses of mo- 
tor truck cargo losses indicate that 
loss by fire is responsible for the 
largest proportion of heavy individual 
losses, although collision is responsi- 
ble for the largest number of losses. 


Under present conditions when ra- 
tioned and scarce articles are subject 
to highjacking, underwriters must 
watch the conditions in different ter- 
ritories in order to know which are 
the dangerous lines and cargoes. For- 
tunately highway police patrols are 
much more efficient today than they 
were in the liquor highjacking days 
of the Prohibition era. 


Underwriters must avoid giving 
coverage in a policy which would en- 
courage the assured to take risks. 
Certain areas of the country are sub- 
ject to so-called “milk strikes.” These 
strikes usually are called by a league 
of dairymen, and frequently loads of 
milk are dumped by the strikers 


_when non-members attempt to run 


the strikers’ blockade. It obviously 
would be unwise to issue a cargo 
policy on milk haulers which granted 
protection against loss by striking 
dairymen. Such a policy would en- 


Trucks which have ; their 





courage the hauler to attempt to run 
the blockade because he would know 
that his insurance would protect his 
loss if the milk were dumped. 


It is also wise to avoid giving pro- 
tection against damage resulting from 
the work for which a carrier is being 
paid. A motor truck carrier assumes 
the responsibility of proper loading 
in connection with his hauling con- 
tract and to grant insurance protec- 
tion against improper loading would 


_ encourage hurried and: careless ac- 


tion. 


Occasionally protection is granted 
cargo after it has been unloadéd at ‘a 
warehouse. This is required by many 
truckmen during the transfer of 
cargo from one truck to another or 
while being temporarily stored await- 
ing trans-shipment by another truck 
line. Where such terminal coverage 
is given it is important to investigate 
the fire protection and the protection 
against theft at the terminal. The 
largest losses are likely to occur as a 
result of fire at such terminal loca- 
tions. The catastrophe hazard, there- 
fore, is considerable where terminal 
liability is included and an adequate 
increase in premium is called for. 


Transportation insurance is in- 
tended to protect the owner of prop- 
erty or the carrier against loss result- 
ing from casualties which may hap- 
pen during transportation. The cir- 
cumstances surrounding the transpor- 
tation of property are so numerous 
that there cannot be complete stand- 
ardization of transportation policies. 
The underwriter must be prepared to 
give the assured the coverage which 
he needs in order to carry on his busi- 
ness without undue danger of loss, 
as a result of such casualty. At the 
same time the underwriter must be 
on the alert to avoid giving any cov- 
erage which would encourage care- 
less operations on the part of the 
assured and the underwriter must 
also be sure that the coverage is with- 
in the limits which are allowable un- 
der the rate quoted. The underwriter 
must have a broad imagination in 
order to see all of the possibilities of 
loss both to the assured and to his 
insurance company. He must also 
have a broad knowledge of the haz- 
ards to which property is subject 
while being transported from one 
place to another. The proper com- 
bination of imagination, experience 
and judgment will result in satisfac- 
tory protection to the shipper or the 
carrier and satisfactory experience 
for the insurance company. 
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New York standard fire insurance policy the third finally comes out of the mind of Albany 


The Third New York Standard 
Fire Policy 


Some Legal Problems Raised by the Latest Revision 


BY PROF. EDWIN W. PATTERSON 


Scuoot or Law, CotumsBia UNIVERSITY 
Copyright 1943, by Edwin W. Patterson 


New York, 


HE third New York Standard 
Fire Insurance Policy, which 
became effective in New York 
on July 1, 1943,1 is much more liberal 
to the policy holder than its two pred- 
ecessors, the 1887 form and the 1918 
form, and is the least technical of the 
various forms of fire insurance policy 
now used in the United States. Pro- 
fessor Blanchard has summarized the 
changes in the April issue of the 
JournaL.2 The present article will 
stress the legal aspects of some of 
these changes and will discuss some 
legal questions raised by the new pol- 
icy. 
Moral Hazard Warranties 
The most important changes are 
the elimination of the moral hazard 


1. N. Y. Laws, 1943, ch. 671, enacting new 
section 168. . 


2. Blanchard (R.H.), “Revision of the New 
York Standard Fire Insurance Policy,” 
(1943) 20 Journal of American Ins. 15-17. 


See also Note (1942) 42 Columbia L. Rev. 
1227-1233. 


warranties. The requirement that the 
interest of the insured be “uncondi- 
tional and sole ownership’”® was often 
a trap to the unwary husband who 
insured in his name alone real prop- 
erty owned jointly (or as tenants by 
the entirety) by him and his wife,‘ 
and to other owners of limited inter- 
ests. Scarcely less important is the 
elimination of the “change of inter- 
est” clause,5 which invalidated the in- 
surance if any change of interest, 
title or possession of the subject of 
insurance took place, with two excep- 
tions: death of an insured, and change 
of occupants without increase of haz- 


ard. If the courts had literally en- 
3. New York I, lines 16-17; New York II, 
lines 22-23. For convenience in reference, 


the New York form of 1887 will be called 
“N.Y. I”, that of 1918 will be called “NLY. 
II”, and ‘that of 1943, “N.Y. III” 

4. Goble, “The Moral Hazard Clauses of the 
New York Standard Fire Insurance Policy” 
(1937) 37 Columbia L. Rev. 410, 416; Com- 
mercial Mut, Fire Ins. Co. v. Crawford, 219 
App. Div. 110, 219 N. Y. Supp. 103 (1927). 

5. N. Y. I, lines 20-22; N. Y. II, lines 28-31. 














forced this clause, it would have 
worked greater havoc than it did. 
They held, however, that it was not 
violated by the making of a contract 
to sell an insured building (though 
that was literally a change of equit- 
able ownership and therefore a 
change of interest) unless possession 
was delivered to the vendee;* that 
the giving of a mortgage on the prem- 
ises was not a violation ;* and that a 
mere temporary transfer of title, the 
insured being owner at the time of 
the fire, did not constitute a violation.® 
The exceptions revealed that the pro- 
vision created a wholly inadequate 
test of increase of moral hazard, yet 
it remained to plague an honest in- 
sured who still had an insurable in- 
terest in the property. Its deletion 
does not eliminate the requirement, 
implied by law in fire insurance con- 
tracts,® that the insured must have an 
insurable interest at the time of the 
fire. If the insured has divested him- 
self of all interest in the property at 
the time of the fire, he cannot recover 
on the new policy any more than un- 
der the older forms. The presumption 
that any change of interest, title or 
possession is an increase of the moral 
hazard is a fiction now happily aban- 
doned along with Adam Smith’s “eco- 
nomic man.” 


The policy now contains no pro- 
visions primarily designed to reduce 
the moral hazard before loss, except 
the “other insurance” clause,!° which 
may be used for this purpose, and the 
assignment clause. Will an increase 
in the moral hazard after the policy 
was issued, constitute a violation of 
the “increase of hazard” clause? This 
clause is carried forward unchanged 
from the earlier policies'' into the 
third revision.'* Since New York’s 
highest court held that a plan by the 
insured to burn the property was not 
a violation of this clause, it has gen- 
erally been accepted by courts that 
only increases of physical hazards are 
within its provisions." 


6. Tiemann v. Citizens’ Ins. Co., 76 App. Div. 
5, 78 N. Y. Supp. 620 (1902); see Rosen- 
bloom v. Maryland Ins. Co., 258 App. Div. 
14, 15, 16 N. Y. S. 2d 304 (1939). 

Pe Albertson v. North River Ins. Co., 255 App. 
Div. 893, 7 N. Y. S. 2d 408 (1938). 

8. The authorities are divided on this question. 
See cases cited in Insurance Policy Annota- 
tions (Section of Insurance Law, American 
Bar Ass’n, 1941), 223-224. 

9. Saddler’s Co. v. Badcock, 2 Atk. 554 Sa 
Sun Ins. Office v. Merz, 64 N. J. L. 301, 
45 Atl. 785 (1900). 

10. N. Y. III, lines 25-27, quoted below, note 33. 

11. N. Y. I, lines 14-15 (an “if” clause); N. Y. 
II, lines 38-40 (a “while” clause). 

12. “Unless otherwise provided in writing added 
hereto this Company shall not be liable for 
loss occurring (a) while the hazard is in- 
creased by any means within the control or 
knowledge of the insured’. N. Y. III, lines 
28-32 

13. Ampersand Hotel Co. v. Home Ins. Co., 198 

495, 91 N. E. 1099 (1910); see Vance, 
Insurance (1930) 731-734. A few cases 
have held the opposite, 
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Physical Hazard Clauses 

HE physical hazard clauses elim- 

inated in the new policy are those 
relating to alterations or repairs by 
mechanics for a period beyond fifteen 
days,* to operation of a factory at 
night’® and to the keeping on the 
premises of fireworks, explosives, 
“gasolene” and other specified inflam- 
mables.'® Any of these might be ac- 
companied by an increase of physical 
hazard ; but under the new policy the 
insurer will have to prove more than 
merely facts sufficient to constitute a 
breach of one of these deleted clauses. 
Literally, there is an increase of haz- 
ard every time an insured lights a 
cigarette, since matches and cigar- 
ettes are frequent causes of fires. The 
increase-of-hazard clause included 
only material increases of hazard, not 
temporary and not usual in the par- 
ticular type of occupancy.’? It is 
limited by the established rule that 
the insured can collect even for a loss 
due to his carelessness or that of his 
employees. The general clause may 
be more frequently relied upon by the 
insurer as a defense now that the 
specific hazards have been omitted. 
The extent of the insured’s respon- 
sibility for substantial and permanent 
changes in the physical hazards will 
have to be worked out in greater de- 
tail than heretofore. The result 
should be greater flexibility and fair- 
ness in judicial interpretations. 


Change of Kind of Occupancy 

An important problem under the 
new policy will be the effect of a ma- 
terial change in the character of the 
occupancy of insured premises. Sup- 
pose, for instance, that a building 
when insured is occupied merely as 
a dwelling house but is later occu- 
pied for cleaning and dyeing? Such 
a change would be a material, per- 
nmianent and unusual increase of haz- 
ard, and should invalidate the policy 
unless written permission were given. 
If a less material change were made, 
such as a change from dwelling house 
to a family bakery shop, the insurer 
might have to fall back on the occu- 
pancy warranty (“while occupied as 
a dwelling house”) which is common- 
ly included in the rider giving the de- 
scription of the property. This war- 
ranty has generally been held to in- 
validate a lessor’s policy where the 
tenant materially changes the char- 
acter, of the occupancy to a more haz- 


14. N. Y. I, lines 15-16; N. Y. II, lines 41-43. 
15. N. Y. I, lines 13-14; N. Y. II, lines 52-55. 
16. N. Y. I. lines 22-28; N. Y. II, lines 44-51. 
17, See Vance, Insurance (1930), 731-734. 
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ardous one, even though without the 
lessor’s knowledge.'* 


Assignment Clause 


The new assignment clause’® does 
not purport to make the policy void 
if it be assigned, before loss, without 
the insurer’s permission, but merely 
makes the assignment invalid until per- 
mission is given by the insurer. Thus 
it preserves the long-standing prin- 
ciple that the fire insurance contract 
is a “personal contract”, that the in- 
surer cannot be bound to pay a third 
person’s loss unless its contract con- 
tains language to that effect. Under 
the old clause,?° the assignment and 
the permission had to be simultan- 
eous; under the new clause, the in- 
sured’s act of assigning merely re- 
mains in abeyance until permission 
is given. Under the new clause, as 
under the old, it is settled by author- 
ity that the insured can assign his 
claim to the proceeds (“loss payable” 
clause) without the insurer’s permis- 
sion.4 


Recovery Limited to Insured’s Interest 


NE new provision is a limitation 
on the amount payable by the 
insurer: “nor in any event for more 
than the interest of the insured.” This 
clause was doubtless inserted because 
of the elimination of the sole owner- 
ship clause and the change-of-inter- 
est clause. Under the older forms 
the owner of a limited interest, such 
as a life estate, had to make sure that 
the nature of his interest was brought 
to the insurer’s attention when the 
policy was written, either by language 
inserted in the policy or endorse- 
nients, or by oral notification to the 
agent sufficient to create a waiver or 
estoppel.2* Under the new clause he 
need not do this, but the amount of 
his claim will be limited by the value 
of his interest. Some difficult prob- 
lems of valuation will thus be raised. 
Tor instance, most courts have here- 
tofore held that the insured owner of 
an estate for life in a building can 
recover the full “cash value” of the 
property destroyed or damaged, either 
on the theory that the policy con- 
tained no reference to limited inter- 
ests,23 or on the theory that the life 
18. Grady v. Concordia Fire Ins. Co., 267 N. Y. 
177, 196 N. E. 16 (1935). A few cases 
hold the contrary: eg., Fayle v. Camden 
Fire Ins. Ass’n, 85 Mont. 248, 278 Pac. 509 
(1929) (90-gallon still in dwelling house). 
19. “Assignment of this policy shall not be 
valid except with the written consent of this 
Company”. (First page of new policy.) 
20. Policy to be = this policy be “assigned 


before a loss’’. Y.. I, line 22; N. Y¥. HI, 
line 31. 

21. Griffey v. New York Central Ins. Co., 100 
N. Y. 417, 3 N. E. 309 (1885); note, L. R 
A. 1918 D, 1160. 


22. Patterson, Essentials of Insurance Law 
(1935), sec, 94, 
23. Merrett v. Farmers’ Ins. Co., 42 Ia. 11 


(1875). 





tenant could not get a usable building 
for less than that amount.?* The mar- 
ket value of his life estate as deter- 
mined by employing a mortality table, 
is the measure of his recovery in a 
few jurisdictions.2> The courts ad- 
opting the latter rule evidently be- 
lieved that the insured ought not un- 
der any circumstances to gain by the 
eccurrence of a fire loss. Under the 
majority rule the insured life-tenant 
can so gain if he collects full replace- 
ment cost (“cash value’) and pockets 
the money instead of restoring the 
building. However, the use-value 
rule seems the better rule for residen- 
tial losses and others in which the in- 
sured normally expects to occupy the 
building rather than to sell it, since 
the insured has paid a premium for 
full indemnity and all doubts should 
be resolved in his favor. On the 
other hand, the market value rule 
seems in general better adapted to 
rented property.2* The best way to 
avoid this difficulty is for the owners 
of all interests to insure by the same 
policy, “as interests may appear”, 
and agree among themselves to apply 
the insurance proceeds to the restora- 
tion of the building. In the absence 
of such an arrangement, the insurer 
ought to give a reduction in premium 
on a policy insuring a limited inter- 
est, if it expects thereby to reduce the 
insured’s claim. 


‘“‘Wilful’’ Misrepresentation 


The new policy provides that it 
shall be void if the insured, “whether 
before or after loss”, has “wilfully 
concealed or misrepresented any ma- 
terial circumstance concerning this 
insurance or the subject thereof, or 
the interest of the insured therein.”?7 
The word “wilfully”, which is not 
found in the older forms”® raises the 
question, can the insurer now defend 
on the ground that the insured made 
an innocent (non-wilful) material 
misrepresentation? The law in New 
York*® and in most other jurisdic- 
tions has long been*® that such a mis- 
representation is ground for avoid- 
ance, though only a fraudulent con- 


(Continued on page 24) 


24, Convis vy. Citizens Mutual Fire Ins. Co., 127 
Mich. 616, 623 (1901) (... she [life tenant] 
could not replace the building for the pres- 
ent value of her interest in money based upon 
the value of that estate’’). 

25. Beekman y. Fulton County Farmers’ Mut. 
Fire Ins. Co., 66 App. Div. 72, 73 N. Y. 
Supp. 110 (1901); Doyle v. American Fire 
Ins. Co., 181 Mass. 139, 63 N. E. 394 (1902). 

26. Use-value is considered in other situations, 
é.g., in measuring the loss of clothing which 
the insured had worn and would have con- 
tinued to wear. He is not limited to the 
market value of such clothing in the second- 
hand market. 

27. N. Y. III, lines 1-5. 


28. N. Y. I, lines 7-8; N. Y. II, lines 1-4. 

29. Armour v. Transatlantic Fire Ins. 
N. Y. 450 (1882). 

30. See Patterson, Essentials of Insurance Law 
(1935), sec. 77. 


Co., 90 
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INSURANCE NEWS DIGEST--FIRE AND CASUALTY 


Covering Period From August 1, 1943 Through August 31, 1943 





304, FARM EMPLOYERS' LIABILITY. A new program for 
the writing of employers liability insurance, in- 
cluding medical payments, to cover the employees of 
farms and applying on a nation-wide basis was an- 
nounced by the National Bureau of Casualty & Surety 
Underwriters on August 16. The program was made 
available recently for New York State. Important 
changes broadening and clarifying owners', land- 
lords' and tenants' and product liability insurance 
for farms; the introduction of premises medical pay- 
ments coverage for farms; and broadening of the ba- 
sic coverage for owners', landlords’ and tenants’ 
and manufacturers' and contractors’ liability in- 
surance to include coverage for any premises alien- 
ated by the insured, including elevators and esca- 
lators located thereon, in connection with premises 
classifications, were also announced by the Bureau. 


305. ADAMS ANNIVERSARY. W. Bruce Adams, vice presi- 
dent and secretary of the Fitchburg Mutual Fire In- 
surance Company of Fitchburg, Massachusetts re- 
cently observed his 25th anniversary with the conm- 
pany. Joining the company in 1918 as an office boy 
he has since filled the positions of special agent, 
assistant secretary and secretary. He was elected 
to his present office in 1938. Mr. Adams is also 
presently serving his second term as president of 
the Mutual Fire Insurance Association of New 
England. 


306. SALARY INCREASE. The Massachusetts Governors' 
Council, acting under a bill passed by the 1943 leg- 
islature authorizing increases for several state 
department heads, early this month authorized a pay 
hike of $1,500 yearly for insurance commissioner 
Charles F. J. Harrington. His annual salary is now 
$7,500. 


307. CONVENTION CANCELLED. The annual convention of 
the National Association of Mutual Insurance Com- 
panies which was to have been held at .the Drake 
Hotel, Chicago, September 26-28 has been cancelled. 
The action was taken after the Association's board 
of directors were queried as to the advisability of 
holding a meeting in view of the ODT request that 
conventions and similar group gatherings which such 
travel-stimulating events impose on our war-bur- 
dened public transportation facilities, be can- 
celled. 


308. RATE REDUCTION. Fire insurance rate reductions 
for the state of Kansas applicable to risks only in 
protected areas and including all buildings, flats, 
apartment houses, private barns, garages, outbuild- 
ings and contents, went into effect on September l. 
The reduction which was announced by Insurance Com- 
missioner Charles F. Hobbs, will produce savings to 
the insuring public of $500,000 annually. The new 
rates will also apply to public buildings, schools, 
churches and public halls in protected areas. 


309, ATLANTA ANTI-TRUST. Dismissed on August 5 by 
Judge E. Marvin Underwood of the United States Dis- 
trict Court for the Northern District of Georgia was 
the Sherman Anti-Trust Act indictment of the South- 
Eastern Underwriters Association, 27 of its offi- 
cers and 198 member companies, secured by the U. S. 
Dept. of Justice. Judge Underwood in sustaining the 
demurrer filed by the SEUA last December to the 
grand jury indictment held that no facts or differ- 
ences were disclosed in the present controversy 
which would remove it from the controlling effect of 
the decisions of the Supreme Court holding that the 
business of insurance is, not commerce. It is ex- 
pected that the Anti-Trust Division of the Depart- 
ment of Justice will appeal the decision. If made, 


the appeal must be filed within 60 days of August 5, 
the date on which the decision was announced. 








310, COMPANIES PURCHASED. Purchase of the Associ- 
ated Indemnity Corporation and the Associated Fire 
& Marine Insurance Company of California by the 
American Automobile Insurance Company of St. Louis 
has been announced by 0. L. Schleyer, president of 
the latter carrier. The price paid for the compan- 
ies was a cash consideration of about $3,500,000 
and includes purchase of a mortgage on the home 
office building in San Francisco, owned and occu- 
pied by the two carriers. 


311, RETALIATORY RULING. Attorney-general James H. 
Duff of Pennsylvania has directed an opinion to In- 
surance Commissioner Gregg L. Neel based on the 
retaliatory law of the state, holding that Ohio cas- 
ualty companies, even though admitted for other pur- 
poses, may not be authorized to write workmen's 
compensation in Pennsylvania. The Ohio law (Monop- 
olistic Workmen's Compensation Fund) which prevents 
private insurance companies from writing workmen's 
compensation in the state, the attorney-general 
held, is a prohibition on Pennsylvania companies, 
additional to or in excess of any pronibition in- 
posed by Pennsylvania upon Ohio companies doing 
business in Pennsylvania. 


312, RENEWAL CERTIFICATES. Insurance Department ap- 
proval of renewal certificates as substitutes for 
renewal policies must be secured by all companies 
intending to use them in Massachusetts, according 
to notification recently made public by Insurance 
Commissioner Charles F. J. Harrington. The 1943 
legislature authorized the use of renewal certifi- 
cates in the state over the objections of Commis- 
sioner Harrington, who was the leading opponent of 
the measure. In his notice calling attention to the 
securing of approval he reiterates his objections to 
the use of renewal certificates. 


313, WASHINGTON DEPUTY. Resigned effective Septem- 
ber 1 as Chief Deputy Insurance Commissioner of 
Washington to become affiliated with the legal de- 
partment of the Mutual Health and Accident of Omaha 
is Howard LeClair. He had served in the post since 
1938. To succeed LeClair, Commissioner William A. 
Sullivan named Lee Kueckelhan, assistant deputy in 
charge of the department's Seattle office for the 
past 5 years. 


314, COMPULSORY HEARING. The Virginia Legislative 
Commission created to ¢onsider the advisability of 
compulsory automobile insurance for the state met in 
Richmond on August 1l. Result of the meeting was 
the appointment of a sub-committee to draft a finan- 
cial responsibility bill. Senator R. H. Daughton, 
Chairman of the Commission, stated that his body 
now favors a strong financial responsibility law 
rather than compulsory insurance. The sub-commit- 
tee which consists of Representative E. T. DeJar- 
nette, Ashland; Representative Robert F. Baldwin, 
Jr., Norfolk; C. F. Joyner, Jr., State Commissioner 
of Motor Vehicles and Courtney Harris of the Insur- 
ance Division of the State Corporation Commission 
will report back to the full Commission at Rich- 
mond on September 20. 


315, MOTOR CARRIER FIRE ACCIDENTS. Fire accidents 
occurring in 1941, involving vehicles of motor car- 
riers subject to the jurisdiction of the Interstate 
Commerce Commission, Bureau of Motor Carriers, Sec- 
tion of Safety, have been analyzed in a recently 
published report issued by that body. The princi- 
pal facts adduced for such accidents are: (1) fire 
accidents constitute 2.32% of all reported acci- 
dents. There were 11.9% of the fatalities; 2.44% 
of the injuries and 19.4% of the dollar damage (re- 
ported basis); which resulted from fire accidents. 
(2) the resultant casualties, personal and dollar 
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damage, are disproportionately more serious in fire 
accidents than corresponds to their frequency of 
occurrence: 0.442 fatalities per fire accident 
compared to 0.085 fatalities per accident of all 
kinds; 0.805 injuries per fire accidents compared 
to 0.770 injuries per accident of all kinds; and 
$3,770 per fire accident (reported basis) as com- 
pared to $452 per accident of all kinds. (3) A total 
of 702 vehicles of all kinds were completely de- 
stroyed by fire; the majority of these are the kind 
most usefully employed in the transportation of 
property in the war effort. (4) the analysis con- 
sists of comparisons of fire experience as between 
certain types and classes of motor carriers; analy- 
sis of the causes and places of starting of fires; 
and the factors seeming to affect fire frequency and 
severity. (5) Recommehdations are made as to means 
for decreasing the likelihood of occurrence of fires 
and for decreasing their severity in the event they 
do occur. (6) The report contains various charts 
and tables illustrative of the subject analyzed and 
several of the tables summarize much of the data. 


316, OKLAHOMA ASSISTANT. Appointment of Lloyd 
Story, an attorney of Idabel, as assistant to In- 
surance Commissioner Jess G. Read of Oklahoma has 
been announced. He succeeds Andy Crosby now in the 
ermed forces. 


317. WISCONSIN COMMISSIONER. Under the terms of a 
bill passed by the last session of the Wisconsin 
legislature and recently enacted into law by the 
signature of Governor Walter Goodland the salary of 
the Insurance Commissioner of that state is in- 
creased from $5,000 to $6,500 annually. The in- 
crease does not become effective until the expira- 
tion of the current term of the Commissioner which 
is July 1, 1947. 


318, WAR EXCLUSION CLAUSE. Fire insurance companies 
operating in Massachusetts have been notified by 
Insurance Commissioner Charles F. J. Harrington 
that all standard fire policies issued to provide 
coverage in the state beginning on and after Septenm- 
ber 6, 1943, must contain the new war risk exclu- 
sion clause adopted by the 1943 legislature. The 
act substitutes the wording of the New York Standard 
Policy's war clause for the old Massachusetts 
clause. Permission was granted the companies to use 
up their present stock of policies providing a rider 
incorporating the new clause is attached to the 
contract. 


319, DECEASED. Paul W. Pearson, secretary of the 
Penn Mutual Fire Insurance Company of West Chester, 
Pennsylvania, died recently at his home in that city 
at the age of 53. He had been ill for some time. 
Mr. Pearson was active in both state and national 
mutual organizations and at the time of his death 
was treasurer of the Pennsylvania Federation of Mu- 
tual Firé Insurance Companies. He was immediate 
past president of the Pennsylvania State Associa- 
tion of Mutual Insurance Companies. He had been 
secretary of the Penn Mutual since 1917. 


320. NEW COMPANY. A new company — North State In- 
surance Company — with principal offices at Char- 
lotte, N. C. has been launched with an authorized 
capital of $1,000,000 divided into 106,000 shares of 
a par value of $10 each. The first fire company to 
be chartered in North Carolina since 1936, it will 
write fire, lightning, wind and water damage insur- 
ance. Incorporators are Herman A. Moore, J. E. 
Burnside, H. A. Cathey, W. G. Hollingsworth, Lati- 
mer Williams, Jr., Katherine Nowell, Virginia 
Wiley, A. Gilbert Bell and Major A. Whitesides. 


321, FIRE LOSS. Fire losses in the United States 
during July totaled $25,016,000 — an increase of 
19% or $4,016,000 over the figure reported for the 
same month last year — according to preliminary es- 
timates of the National Board of Fire Underwriters. 
Losses for the first seven months of 1943 totaled 
$215,530,000 — an increase of $24,000,000 over the 
corresponding period last year. 


322, CANADA WAR RISK. A 20 per cent reduction in 
premium rates on all new and renewal war risk poli- 
cies was ordered on August 17 by the Canadian Govern- 
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ment. The Canadian War Risk Insurance Scheme which 
made public this development states that minimun 
premium per policy has seen reduced from $5 to $4; 
that the basis for remuneration to the agents for 
both new and renewal business will remain as hereto- 
fore; and that the rate for the transit policy will 
not be reduced an exact 20 per cent but from 3¢ to 


24¢. 


323, COUNTERSIGNATURE. The Virginia Corporation 
Commission on August 13 dismissed the cases of six 
insurance companies charged with violating the law 
requiring a resident agent to countersign policies 
issued to policyholders in Virginia. The compan- 
ies involved, at a recent hearing, contended that 
their failure to have the policies countersigned by 
resident agents was a technical violation and assur- 
ances were given that the provision would thereafter 
be complied with. 


324, MECHANICAL DEFECT ACCIDENTS. An analysis of 
the number of mechanical defect accidents of pas- 
senger and property carrying vehicles and combina- 
tions has just been released by the Interstate 
Commerce Commission, Bureau of Motor Carriers, Sec- 
tion of Safety. The number of such accidents dur- 
ing 1941, the analysis reveals was 839 of which 308 
were accidents reported as brake defects. There 
were about four times as many brake defect accidents 
as the next most frequently reported defect. The 
mechanical defects were divided into twenty differ- 
ent categories. The severity of the accidents is 
summarized in each category. All accidents are di- 
vided between passenger carrying and property car- 
rying vehicles and the results of all mechanical 
defect accidents are compared with all accidents 
reported to the Commission during 1941. Conclu- 
sions are drawn including (1) importance of precau- 
tions to be taken for vehicles parked for mechanical 
defects or failures (2) need for better maintenance 
and inspection; (3) need for better adjustment, lu- 
brication and repairs on steering mechanism; (4) 
corroborated findings, conclusions and recommenda- 
tions of the Bureau of Motor Carriers and brake 
repair and maintenance reports; (5) severity of me- 
chanical defect accidents, and (6) relative sig- 
nificance of various types of mechanical defect 
accidents. Recommendation is made for (1) the 
better inspection and maintenance; (2) the proper 
servicing of steering mechanism; (3) precautions to 
be taken in cases of forced parking; (4) better 
terminal inspection and inspection of stressed 
parts; (5) the proper tire location on various 
wheels, and the importance of correct tire infla- 
tion; (6) the need for carrying spare electric 
bulbs, "sealed-beam" headlamp units and proper 
a 9 and (7) care to be used in the salvaging of 
parts. 


325. CROP INSURANCE. Advocates of the Federal Crop 
insurance program, rejected by the House of Repre- 
sentatives prior to summer recess, will seek to 
restore the program in a new omnibus deficiency ap- 
propriation bill now being prepared. It will be 
introduced in Congress when the session reconvenes 
in September. 


326. NEW COMPANY. Incorporated at Columbus, Ohio by 
George E. Frater, Thomas 0. Miller and Byron E. Ford 
is the Economy Insurance Company. It will write fire 
and various other types of insurance except life. 
The carrier will have an authorized capital of 
$100,000 with 1,000 shares of common stock. The 
stock, it is hinted, will be sold at $200 a share 
providing $100,000 capital and $100,000 surplus. 


327. W.T.S. PLANE COVER. The Civil Aeronautics Au- 
thority, the United States Comptroller General has 
ruled, can buy hull insurance on government owned 
planes used in war training service schools. Up 
to the present planes used in such training schools 
have been insured 20% by the operator and 80% by the 
C.A.A. for the benefit of the Defense Plant Corpo- 
ration, which holds title to the planes. The pri- 
vate carriers plan to write the cover through C.A.A. 
at 90% of value, with the operator being responsible 
for 10%. Jesse Jones, Secretary of Commerce, made 


the formal request that C.A.A. be authorized to buy 




















hull insurance because of the major difficulties 
encountered in fixing liabilities of war training 
service contractors where aircraft was damaged dur- 
ing operation, in appraising the damage, and in ar- 
ranging and supervising immediate repairs. 


328. N.A.I.C. COMMITTEES. Announced by Insurance 
Commissioner Charles F. J. Harrington of Massachu- 
setts, president of the National Association of In- 
surance Commissioners, is the appointment of new 
committees of the organization for the forthcoming 
year. Special committees whose work has been com- 
pleted have been eliminated. On each committee is 
at least one representative of each zone. No com- 
missioner has been assigned as Chairman of more than 
one standing committee. The number of members on 
the various committees has been reduced so that a 
quorum may be more readily secured. A subcommittee 
of each committee has been designated to which the 
chairman may refer matters waich arise between mid- 
year meetings of the Association. The Chairman of 
the full committee is ex-officio a momber of the 
subcommittee and may act as chairman of the sub- 
committee or designate another member to do so. 
See page 24 for personnel of committees. 


329, LIBERTY PROMOTIONS. Appointment of William 
Doyle, counsel of the legal staff of the Liberty 
Mutual Insurance Company of Boston, as head of the 
legal staff has been announced by president S. Bruce 
Black. He succeeds the late John W. Cronin who was 
vice president and general counsel. Franklin J. 
Marryott was named counsel on coverage matters and 
James P. Allen, Jr. counsel on claims matters. 


330, RULING AMENDED. Superintendent J. Roth Crabbe 
of Ohio on August 7 issued an amendment to the de- 
partmental ruling of May 1, 1939 on the subject of 
eligibility of persons for agents licenses. Elin- 
inated from the original ruling by reason of the 
amendment is the requirement that part time agents 
obtain written authority from their employers to 
leave their places of business and receive visitors 
and telephone calls where necessary to render in- 
surance service. 


331, APPEAL: The decision of the United States Cir- 
cuit Court of Appeals at Chicago handed down on 
June 6 in a case involving the Polish National Alli- 
ance, a fraternal, and the National Labor Relations 
Board is being appealed to the United States Supreme 
Court. The Alliance has filed its petition for a 
writ of certiorari by the U. S. Supreme Court ask- 
ing for a review of its case against the NLRB. The 
Circuit Court of Appeals, in its decision, held that 
the Alliance was engaged in interstate commerce 
and was therefore subject to an order of the NLRB. 


332, OKLAHOMA COMPENSATION. The Oklahoma Insurance 
Board has approved the filing of a 6.6% workmen's 
compensation rate reduction proposed by the National 
Council on Compensation Insurance Although this 
reduction was declared by Governor Kerr to be insuf- 
ficient, the Insurance Board with the approval and 
advice of the Governor, approved the filing in order 
that no assured would be penalized because of the 
delayed dates at which the revisions were submitted. 
The rate reduction order of the National Council is 
retroactive to July 1, 1943 and effective until the 
end of this year. Governor Kerr, who believes that 
a 40% rate reduction is in order for the state has 
named Mott M. Keys, manager of the Oklahoma Insurance 
Fund, to investigate compensation rate experience 
in the state. He will prepare a report for a hear- 
ing before the State Insurance Board as soon as 
possible. 


333, MUTUAL ENGINEERS. The annual meeting of the 
Association of Mutual Fire Insurance Engineers will 
be held at the Medinah Club, Chicago, October 19-20. 
The program will stress the wartime problems of fire 
protection engineers. 


334, FIREMEN'S TRAINING. A plan for post-war fire 
protection for rural communities was outlined by Dr. 
David J. Price, president of the National Fire Pro- 
tection Association, in an address before the fifth 
annual Pennsylvania Firemen's Training Conference 
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held at Lewistown, Pennsylvania, August 16-21. W. 
H. Rodda, American Mutual Alliance, Chicago, in an 
address on "Inspections by Fire Departments" advo- 
cated increased attention to fire prevention in- 
spections by volunteer fire departments. The sec- 
tion of fire inspectors was in charge of Edgar A. 
Spotz of the Millers Mutual Fire Insurance Company 
of Harrisburg. ‘ 


335, DECEASED. A. W. Campbell, 79, vice-president 
and director of the United Mutual Fire Insurance 
Company of Boston, died August 11 at his summer 
home in Dennisport, Massachusetts. Mr. Campbell 
was named secretary of the company at the time of 
its organization in 1908 and he was elected vice- 
president and a member of the board of directors in 
1929. In 1908 he recommended a special plan for 
providing fire protection for Rexall druggists to 
Louis K. Liggett, founder of the United Drug Conm- 
pany. As a result the United Mutual Fire Insurance 
Company was organized in Boston. 


336. SAFETY CONGRESS. The National Safety Congress 
to be held in Chicago October 5-7 will be devoted ex- 
clusively to accident problems which have a direct 
bearing on prosecution of the war andwinning it. At 
this year's Congress there will be more than 500 
program participants in 200 sessions. 


337. INDUSTRIAL HEALTH. To aid in reducing the enor- 
mous loss caused to America's productive effort each 
year by sickness and physical disability, particu- 
larly in terms of vital war production and also in 
the longer-range essentials of post-war recovery, 
the Chamber of Commerce of the United States is de- 
veloping an enlarged program of community and indus- 
trial health. A booklet outlining the program and 
presenting some of the facts that indicate its need 
has just been published by the Chamber. The program 
is under the direction of a Health Advisory Council 
of 33 of the nation's leading medical and health 
authorities. It is designed to supplement the work 
of established health organizations, especially 
in helping business keep pace with modern health 
practice and progress, in promoting industrial and 
community cooperation in comprehensive health pro- 
grams, and in supplying local health committees with 
digests of news and significant developments in the 
field of health. 


338. PUBLIC RELATIONS. The public relations program 
of the National Association of Insurance Agents, it 
has been announced by president David A. North, will 
be planned and directed by Averell Broughton, a fi- 
nancial and insurance public relations counsel of 
New York City. 


339, OCD INSPECTION. A meeting of representatives 
of the fire insurance groups, stock and mutual, was 
held in New York on August 10 with a committee of the 
National Association of Insurance Commissioners and 
General U. S. Grant, 3rd, and his aides concerning 
the plan to coordinate the facilities of fire insur- 
ance inspection of plants engaged in essential in- 
dustry as distinguished from those in plants under 
military supervision. The representatives of the 
fire companies agreed to cooperate in every way with 
General Grant and the OCD. A subcommittee was ap- 
pointed to work out a general plan for the whole 
country, with the provision that the inspection 
work of each state is to be subject to the local needs 
and desires of the local state insurance men, the 
insurance commissioner and the fire marshal. 


340, ADVERTISING CLAIMS. Insurance Director Paul F. 
Jones of Illinois has directed a communication to all 
insurance carriers operating in the state calling 
attention to an amendment to the insurance law which 
prohibits a company from implying in its advertising 
or solicitation that it bears the endorsement of the 
State or National Government. The amendment, which 
became effective July 24, specifically bars any ref- 
erence to sums on deposit with the State Department. 


341, KENTUCY RATES. Announced by Dwight R. Peel, 
assistant director of the Kentucky Insurance Depart- 
ment, is a revised schedule of rates and rules for 
writing insurance on farm property in the state. 
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Fire rates on every class of farm property have been 
reduced with the largest reductions being on live 
stock and farm personal property. The rate reduc- 
tion will save Kentucky farmers an estimated $200, - 
000 a year. 


342, NEW OFFICES. Governor Dwight H. Green of Illi- 
nois and Governor Earl Warren of California were 
guests recently of James S. Kemper, president of the 
Lumbermen's Mutual Casualty Company of Chicago and 
affiliated Kemper Insurance Companies, at the open- 
ing of new Los Angeles quarters for his insurance 
companies. The new offices are located in the conm- 
pany's own building at 2969 Wilshire Boulevard. 
Insurance Director Paul F. Jones of Illinois accom- 
panied Governor Green to Los Angeles for the cere- 
mony. 

343, A. & H. SURVEY. The Social Security Board, as 
a part of a broad program of studies in the field of 
social insurance, is presently engaged in conducting 
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a survey of accident and health insurance in the 
United States. Appointed consultant to the board's 
bureau of research and statistics for the purpose 
of making the survey is Professor Ralph H. Blanch- 
ard of Columbia University. After a careful study 
of the figures and other information being accumu- 
lated together with their interpretation in the 
light of conditions peculiar to the accident and 
health branch of insurance, Professor Blanchard will 
issue a report which is expected to be a factual 
statement and analysis of the methods and experi- 
ence of the business. 


344, TRAFFIC DEATHS. Traffic deaths in the United 
States during July totaled 1810 — a 20% decrease from 
the same month last year — according to estimates of 
the National Safety Council. For the first 7 months 
of 1943 traffic fatalities totaled 11,780 as com- 
pared to 16,950 for the same period last year - a 
decrease of 31%. 
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ACQUISITION COST — DPC agency al- 


lowance 33; graded commissions 47,172, bill St; 


LEGISLATION — Georgia qualification 
war exclusion 


endorsement 173; Minnesota standard 


clause 82,156, fire policy 208; medical payments 231; 


209; Cincinnati brokerage rule 239. 
AGENTS — meeting date 22; DPC agen- 
cy allowance 33; Minnesota Supreme 
Court 38; publicity program 44,96,338; 
xraded commissions 47,172,200; fraud 
suit 55; Georgia qualification bill 81; 
countersignature 119,140,323; non-res- 
ident bill 126; 10% law 133; New York 
state-city controversy 159,191; mutual 
agents meeting date 223; Florida mu- 
tunl agents organize 252; N. C. mutual 
agents elect 263; part-time agents 265; 
Y. “1752” club 266; Tennessee mu- 
tual agents 303. 









ALIEN INSURANCE — data curb 13; 
« amunications office 52. 
COURTS — Missouri compromise 1; At- 


lanta anti-trust 2,15 .212.309; hospital- 
ization plans 25; Missourt anti-trust 27, 
215,253,268; mutual surplus 30; acts of 
agents 38; guest law 86,120; reciprocal 
regulation SS; Cocoanut Grove 107,136; 
Tacoma bridge 122,280; mortgagee 127; 
unemployment compensation 137,235; 
Arkansas compensation 141; unauthor- 
ized) practice § 154,211,272; Maryland 
Casualty suit 157; N. Y. anti-trust 
165,249,295; interstate commerce 225, 
331; part-time agents 265. 
COMMISSIONERS — association 4,5,53, 
2,153,168,228,301 328; Arkansas 110; 
Californian 75.83; Connecticut 144,244, 
284; Hawali 187; Idaho 17; Iilinois 42, 
118,177; Kentucky 234,271; Maryland 
171; Massachusetts 306; Michigan 10, 
19,35; Minnesota 250; New Hampshire 
155.230; New Jersey 24; New York 29, 
257; Ohio 7,46; Okinhoma 190,316; Penn- 
sylivanin 21; Rhode Island 90; South 
Dakota 108; Texas 69; Utah S85; Ver- 
mont 164; Washington 313; Wisconsin 
162,183,317; Wyoming 104; Canada 276. 
COMPANY RETIREMENTS — Ohio Un- 
derwriters 106; General Schuyler 28. 
DEATHS — Cronin 28; Chase 63; Hay- 
cock 92; Forshay 115; Danforth 121; 
Hedge 148; Higgins 206; Howell 222; 
Muller 243; Robbins 267; Whitney 292; 
Pearson 319; Campbell 335. 
VEDERAL AGENCIES — Atlanta anti- 
trust 2,151,212,309; Federal income tax 
11; REA cooperatives 26,193,260; DPC 
agency allowance 33; WPB rebuilding 
regulations 49; HOLC liquidation 70; 
Clark appointment 01; war damage 1', 
$2,54,71,78,80,8 2,54,117,124,129,156,166 199, 
24%; 48-hour work week 143,169; FDIC 
















146; crop insurance = 150,236,287,2325; 
OCD 15,288,329; Interstate Commerce 
Commission 180,315,324; War Manpower 


Commission 228; Navy Dept. air travel 
Hability 246; Dr. Manes advisor to A. 
S.T.P. 281; Civil Aeronautics Authority 
$27. 

"IRE LOSSES — Fall River salvage 6; 
1942 fire losses 8S; January fire losses 
41; February fire losses 93; Cocoanut 


= 


Grove 107,126; March fire losses 134; 
April fire losses 1097; fire prevention 
week 219; May fire losses 233; June 


fire losses 286; July fire losses 321. 


318; financial responsibility 87,192; re- 
newal certificates 95,312; aircraft cov- 
er 98; multiple writers 100; non-assess- 
able 123,142; non-resident agents 126; 
agents 10% law 133; adjusters 139; 
crop insurance = = 150,236,287,325; per- 
sonal property flonter 152; social se- 
curity 185,220; Pepper bill 241; Vir- 
«xinia compulsory auto hearing 251,314; 
advertising claims 341. 

MARINE INSURANCE — 1942 losses 31; 
Association of Marine Underwriters 


125. 

MUTUAL EXECUTIVES — Grain Dealers 
40; Indiana Lumbermens 43; Millers of 
Alton 50,298; Illinois Mutual 58; Farm- 
ers Mutual Hail 68; Ohio Hardware 76; 
American Mutual Liability 113; Lum- 
bermens Mutual Casualty 114,175,342; 
Hardware of Minnesota 161; Mutual 
Fire of D.C. 196; Employers Mutual Li- 
ability 218; Mutual Fire Ins. Assn. of 
N. E. 222; Virginia Assn. of Mutual 
Ins. Cos. 242; Michigan Mutual Liabil- 
ity 262; Improved Risk Mutuals 279; 
N. Y. State Mutual Casualty Cos. 297. 
Fitchburg Mutual 305; Liberty 329. 

NEW COMPANIES — REA cooperatives 
26,193,260; North State Insurance Co, 
3220; Economy Insurance Co. 326; Asso- 
ciated Indemnity purchased 310. 

ORGANIZATIONS — NFPA _ 9,56,77,176, 
264; National Bureau of C & S Under- 
writers 12,184; National Safety Council 
23,336; Committee for Protection of In- 
dustrial Plants 40; Factory Insurance 
Assn. 48,247; National Fire Waste 
Council 51,116,261; Independent Fire 
Insurance Conference (Canada) 57; 
U. 8S. Chamber of Commerce 60,103,229, 
337; Insurance Accounting & Statisti- 
eal Assn. 74,145; American Management 
Assn. 79,213; American Institute for 
Property & Liability Underwriters 89, 
278; National Board of Fire Underwrit- 
ers 97,214,270; Assn. of Martine Under- 
writers 125; International Claim Assn. 
132; Special Libraries Assn. 138; Air 
Transport Assn. 149; NAUA 158,170; 
National Assn. of Insurance Brokers 
167; Underwriters’ Laboratories ‘74; 
Federation Loss Managers Conference 
178; Insurance Advertising Conference 
179; Assn. of Casualty & Surety Execu- 
tives 189; Midwest Safety Conference 
194; International Assn. of Insurance 
Counsel 200; Accident & Health Under- 
writers 202; American Bar Assn. 207; 
National Assn. of Independent Adjust- 
ers 200; Insurance Society of New 
York 210; National Assn. of Credit 
Men 226; Assn. of Insurance Attorneys 
273; National Assn. of Mutual Ins. Cos. 
307; Assn. of Mutual Fire Ins. Engi- 
neers 333; Pa. Firemen’s Training Con- 
ference 334. 

POLICY FORMS — personal 
standardizations 18; war exclusion 
clause 82,156,318; renewal certificates 
95,312 ride-sharing 112,203; residence 
theft 1230; collision form 158,170; N. Y. 


linbility 


Arizona fire policy 237; Mississippi fire 
policy 248; farm employers liability 
269,304; Montana fire policy 291; Iowa 
fire policy 296; New Mexico fire policy 


300. 

PREMIUMS — Canadian fire 73; U. S. fire 
109; U. S. easualty 135; countrywide 
automobile 195; countrywide compen- 
sation 217. 

RATES — Arkansas compensation probe 
37; automobile 34; boiler 36; FIA dis- 
crimination 45; Texas compensation 16, 
62,294; Washington fire 3; Illinois 
equity 61; group rating 66; War Dept. 
rating plan 131,255; W. C. graded ex- 
pense 172,254,299; Kansas equity 201; 


N. Y. compensation 224; Oklahoma 
compensation 258,332; Indiana auto 
274; Utah compensation 256: Kansas 


fire 308; Kentucky farm 341. 

SELF INSURANCE — survey 14. 

SOCIAL SECURITY — National Re- 
sources Planning Board report 635; 
Canada 101; introduction of biil 185, 
220; AFL program 198,220; Beveridge 
visit 205; Social Security Board A & H 
survey 343. 

STATE RULINGS — Mississippi DPC 
agency allowance 33; Minnesota mul- 
tiple writers 59; New Hampshire com- 
pensation endorsement 64; Ohio reci- 
procal powers 147; Kansas cancellation 
186; Virginia licensing 188; Tennessee 
cancellation 221; Michigan statement 
275; Pennsylvania retaliatory law 311; 
Mass. renewal certificates 312; Ohio 
agent’s licenses 330; Illinois advertis- 
ing claims 340. 

TAX — Rhode Island 20; federal income 
tax 11; Maine moratorium 4; Seattle 
290. 

TRAFFIC — 1942 auto death 39; Janu- 
ary-February auto death 67; financial 
responsibility 87192; war transit pool 
99; N. Y. responsibility law 102; traffic 
contest awards 111; ride-sharing 112, 
203; Canadian accidents 128; March 
auto death 163; Traffic Institute 181; 
Pennsylvania assigned risk plan 182; 
April auto death 216; May auto death 
259; Michigan assigned disk plan 277; 
Indiana assigned risk plan 285; Ohio 
assigned risk plan 302; motor carrier 
fire necidents 315; mechanical defect 
accidents 324; July auto death 344, 

WAR DAMAGE — expense allowance 11; 
war exclusion clause 32,582,156; com- 
pany liability 54; premiums 71; money 
limits 78,166; glass reinsurance 80; re- 
newals 84,199,245; operations 117; Brit- 
ish 124,282; report 129; Canadian 253, 
209 

WORKMEN’S COMPENSATION — Ar- 
kansas 37; California probe 204; coun- 
try wide compensation experience 217; 
New Hampshire 64; New York 105; 
Pepper bill 241; policy cancellation 
227; Oklahoma rates 258; Texas 16,62, 
204; Utah compensation plan 256; 
N. Y. State Fund 283; Pennsylvania re- 
taliatory ruling 311. 




















NDER the leadership of 

Chase M. Smith of Chicago, 

counsel of the Lumbermens 
Mutual Casualty Company and vice- 
president of the National Retailers 
Mutual, the insurance section of the 
American Bar Association conducted 
one of its most successful and best 
attended meetings at Chicago on Au- 
gust 23rd, 24th and 25th. 

At the closing session Frank E. 
Spain of Birmingham was elected 
chairman of the insurance section for 
the coming year. Henry S. Moser of 
Chicago and J. H. Schisler of Balti- 
more were elected vice-chairmen. 
John F. Handy of Springfield, Mas- 
sachusetts was re-elected secretary 
and O. H. Miller of Des Moines 
and R. H. Kastner of Chicago were 
elected to the governing council for 
a term of four years. 

Following its usual custom the in- 
surance section held two general ses- 
sions while on Tuesday 10 round 
table discussions of various aspects 
of insurance law were held. 

At the opening session on Monday 
the address of welcome was deliv- 
ered by Paul F. Jones, director of 
insurance of Illinois. He pointed out 
that attorneys are the only group in 
the United States in a private occu- 
pation which are required, as a con- 
dition precedent to their right to pro- 
fessional practice to take an oath. to 
support the Constitution of the 
United States and called their atten- 
tion to the need to prepare plans for 
the demobilization of emergency pow- 
ers as soon as the war is won. In 
paying tribute to the insurance busi- 
ness Mr. Jones said: 

“Over half of the current income of 
insurance companies is now being in- 
vested in government securities. Hav- 
ing survived war, prosperity and panic 
in the past, insurance continues to main- 
tain its remarkable record of solvency 
and contractual responsibility. I know 
of no better example of successful free 
enterprise under all conditions, however 
adverse. In this country, more than 
in any other nation of the world, in- 
surance has grown and flourished until 
more than half of our entire population 
carries life insurance and every man, 
woman and child is affected directly or 
indirectly through workmen’s compen- 
sation, life, fire, casualty, fraternal, or 
accident and health insurance. The uni- 
versal acceptance of insurance here in 
America reflects not only the confidence 
of our people in a business that has 
prospered and grown as a private enter- 
prise, but it also demonstrates the de- 
sire of a free people to measure their 
needs according to their own standards 
and independent judgment.” 
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Annual Meeting Attracts Widespread Attention 








CHASE M. SMITH 


His able chairmanship largely responsible for the success of meeting of 
A. B. A. Insurance Section 


The principal speaker at the first 
session was H. L. McCoy, director 
of insurance of The Veterans Admin- 
istration, who reviewed in detail the 
provisions which the government is 
making for the care and rehabilita- 
tion of those disabled in service and 
the maintenance of the dependents of 
those who give their lives for their 
country. He pointed out that for the 
disabled veterans of the present war 
existing laws administered by The 
Veterans Administration provide hos- 
pitalization and domiciliary care, vo- 
cational rehabilitation and pensions 
for disability. Colonel McCoy also 
gave a full explanation of National 
Service Life Insurance which can be 
taken out by every person after en- 
trance into the active military or na- 
val service. He then discussed those 
provisions of the Soldiers’ and Sail- 





ors’ Civil Relief Act of 1940 which 
permits persons in the service to have 
the payment of premiums on certain 
commercial life insurance contracts 
guaranteed for the period of service 
and for two years after discharge of 
the insured or termination of the war. 


The remainder of the session was 
given to the reports of the various 
standing committees of the insurance 
section. A memorial to former 
Chairman John W. Cronin. was 
adopted by a standing vote. 


HE round table on aviation in- 
surance law aroused very sub- 
stantial interest. A review of pend- 
ing legislation which will affect avia 
tion insurance was presented by 
Webb Shadle, general counsel of the 
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Civil Aeronautics Administration. He 
explained the manner in which the 
present safety regulations had been 
developed and the ,present place of 
the insurance companies in the avia- 
tion field. He then pointed out that 
the trend has been away from state 
control and regulation of the opera- 
tion of aircraft, including the deter- 
mination of the rules of tort liabil- 
ity which would apply in the event of 
accident. A bill is now pending be- 
fore Congress (HR-1012) which will 
substantially change the present sit- 
uation. It will embody the view re- 
cently expressed by the Federal court 
that all flying, whether wholly intra- 
state or not and whether or not on 
Federal airways, is in interstate com- 
merce. He also quoted from the re- 
port of the Committee on Interstate 
and Foreign Commerce as follows: 
“The public right of flight in the nav- 
igable airspace owes its source to the 
same constitutional basis which, under 
decisions of the Supreme Court, has 
given rise to a public easement of navi- 
gation in the navigable waters of the 
United States, regardless of the owner- 
ship of the adjacent or subadjacent soil.” 
In concluding his address Mr. Shadle 
said it seems reasonable to predict: 


“1. That the Federal Government 
will exercise its jurisdiction over 
airspace of the United States for 
air navigation ; 

2. That uniform liability will be es- 
tablished for air carriers; 


3. That the air passenger or his 
representative will be assured of 
compensation to a maximum 


sum in the event of injury or 
death, or for loss or damage to 
his property or baggage, unless 


PAUL F. JONES 
Pays tribute to the ins e busi 
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the Air Carrier can establish the 
absence of negligence or con- 
tributory negligence ; 


4. That upon the happening of Nos. 
1, 2 and 3, there will be no nec- 
essity for legislation to author- 
ize the Federal Government to 
enter the aviation insurance busi- 
ness, unless possibly it would 
seem desirable to authorize the 
Federal Government to aid the 
domestic Insurance Companies 
in solving reinsurance problems. 
And even this legislation will not 
be enacted if reinsurance is 
bought from domestic Compan- 


” 


1es. 


HE other principal address at the 
aviation insurance round table 
was delivered by E. Smythe Gam- 
brell, of Atlanta, Georgia. Mr. Gam- 
brell pointed out that the progress of 
aviation has been due in substantial 
part to the fact that it has had the 
cooperation of the best minds in all 
other fields of endeavor and he urged 
the insurance companies to adopt the 
same approach to the problems of 
aviation insurance. He discussed 
briefly the report of the staff of the 
Air Transport Association on avia- 
tion insurance which made some crit- 
icisms of present coverage, and sug- 
gested some desirable improvements. 
Mr. Gambrell concluded by saying: 
“Most of us look with disfavor upon 
unnecessary encroachment of Govern- 
ment upon the domain of private busi- 
ness. If the business of insurance of 
this country, in the spirit manifested by 
those engaged in the engineering com- 
ponents of the aviation industry, will es- 
tablish and maintain adequate domestic 
insurance and re-insurance facilities, it 
would seem that the Government’s un- 
dertaking to provide aviation insurance 
would be without justification. 


“I have every reason,to believe that 
insurance executives and insurance law- 
yers will be found making their contri- 
butions to the aviation industry in the 
fine, intelligent and progressive spirit 
manifested by the many other groups I 
have mentioned.” 

At the close of the address there 
was a general discussion led by Amos 
Culbert, vice-president of American 
Airlines. Ambrose B. Kelly, secre- 
tary and general manager of the 
American Mutual Reinsurance Com- 
pany, discussed the reinsurance prob- 
lems found in the aviation field at the 
request of the chairman. He indi- 
cated his belief that the American in- 
surance companies could provide suf- 
ficient capacity for the needs of the 
air transport companies if all of the 
insurance companies were willing to 
participate in setting up the necessary 
pools and syndicates. He indicated 
that there were practical difficulties 





in the way of such cooperation and 
that it was likely that insurance 
groups writing aviation coverage 
would depend on the London market 
for excess reinsurance in the future 
as they had in the past. 


Mr. Perey McDonald of Memphis 
was chairman of the aviation round 
table. 


At the automobile insurance law 
round table, held on Tuesday morn- 
ing, the effect of and problems arising 
out of the financial responsibility 
laws were discussed by William J. P. 
Aberg of Madison, Wisconsin. He 
indicated his belief that the financial 
responsibility laws had failed to live 
up to the promises of their sponsors, 
in that the experience indicated that 
they had little effect in reducing the 
number of automobile accidents 
through the elimination of unfit driv- 
ers and that although they had re- 
sulted in some increase in the per- 
centage of automobiles insured this 
had not been up to expectations. Mr. 
Aberg did not discuss the recent en- 
actment of more comprehensive safe- 
ty responsibility laws modeled after 
that of New York, and Indiana, 
Michigan and Oregon. Substantial 
interest was shown in an address on 
“Questions Arising from Share-the- 
Ride Plan” by Lenn J. Oare, South 
Bend, Indiana. Mr. Oare came to 
the conclusion that there has been no 
fundamental change in the law be- 
cause of the adoption of the share- 
the-ride plan and that a member of 
a group riding plan would not be 
considered a guest under the prevail- 
ing guest statutes. 


Mr. F. B. Baylor of Lincoln, Ne- 
braska was chairman of the automo- 
bile insurance round table. 


T the round table on fire insur- 
ance and inland marine insur- 


‘ ance law under the chairmanship of 


I’. W. Davies an address was deliv- 
ered by C. G. Myers of Chicago on 
“Legal Relations Between the Com- 
pany and its Local Agents Who Is- 
sue Policies.” Mr. Myers discussed 
at some length the question of the 
ownership of expirations. A review 
of fire insurance decisions in the past 
year was given by C. M. Galphin of 
Louisville, Kentucky. This was a 
very comprehensive analysis of the 
decisions which have been handed 
down which will be made available 
in printed form. The last talk, en- 
titled “The Historical Background 
and Definition of Inland Marine In- 
surance” was prepared by A. Chal- 
mers Charles of New York City. It 
was primarily concerned with the es- 

















tablishment of a nation-wide defini- 
tion and interpretation of the insur- 
ing powers of marine and transporta- 
tion underwriters since 1933 and the 
various interpretative bulletins which 
have been issued by the joint com- 
mittees since that time interpreting 
these definitions. 


At the health and accident insur- 
ance round table Oliver H. Miller of 
Des Moines presided and an address 
was given by Harold R. Gordon of 
Chicago on the subject of “Accident 
and Health Insurance in Times of 
War.” The second paper was “The 
Insuring Clause in Health and Acci- 
dent Insurance” and was delivered by 
Bess Blake of Nashville, Tennessee. 


Clarence W. Heyl of Peoria, Illi- 
nois presided over the workmen’s 
compensation law round table which 
heard an address on “Status of IIle- 
gally Employed Minors under the 
Various ‘Workmen’s Compensation 
Acts” by John F. Hynes of Des 
Moines, Iowa. A second paper’ on 
“Trend of Decisions in Silicosis 
Cases” was delivered by W. Edwin 
Moser of St. Louis, Missouri. 


The fidelity and surety insurance 
law round table was under the chair- 
manship of J. Kemp Bartlett, Jr. of 
Baltimore. Addresses were delivered 
by Elmer B. McCahan, Jr., of Balti- 
more on “Surety’s Rights as Affected 
by Claim of United States for Con- 
tractor’s Unpaid Taxes” and Arthur 
C. Holmes of Baltimore or “Prob- 
lems of the Fiduciary and His Surety 
when the Estate Includes an Inter- 
est in a Business.” 


At the marine law round table, 
whose chairman was George E. 
Beechwood, an address was delivered 
by Hawley T. Chester on “Recent 
Aspects of Marine and War Risk 
Insurance Affecting Outgoing Car- 
go.” A second paper on “Recent 
Aspects of Marine and War Risk 
Insurance Affecting Merchant Ves- 
sels” was delivered by Roy W. 
Chamberlain of New York at the 
casualty insurance law round table, 
presided over by Hugh D. Combs of 
Baltimore. A paper on “Products 
Liability” was delivered by Sol Weiss 
of New Orleans. Mr. Weiss pointed 
out that the origin of products lia- 
bility springs from a warranty, either 
express or implied, or from negli- 
gence and the strongest weapon used 
by plaintiffs is the doctrine of “res 
ipsa loquitur” under which the fact 
of the action creates a presumption 
of negligence or breach of warranty 
in the manufacture or distribution of 
the product. Mr. Weiss predicted an 


expansion rather than a contraction 
of the legal responsibility of those 
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engaged in the production, distribu- 
tion and selling of products. A com- 
prehensive review of the legal and 
insurance problems which arise out 
of the work of contractors was pre- 
sented by Kenneth B. Cope of Can- 
ton, Ohio at the same session. 


Wilbur E. Benoy of Columbus, 
Ohio was chairman of the round 
table on insurance law practice and 
procedure. It was concerned entirely 
with the Federal rules of procedure. 
Talks were given on “Third Party 
Practice, Rule 14,” by George J. 
Cooper of Detroit, “Summary Judg- 
ments, Rule 56,” by John Martin, 
Philadelphia ; “Depositions, Rules 26 
and 31,” by J. A. Gooch of Fort 
Worth and “Evidence and Conflicts 
with State Practice, Rule 43,” by 
Sam Levin of Chicago. 


HE last round table was on life 

insurance law, with Ralph H. 
Kastner of Chicago as chairman. Ad- 
dresses were delivered on “Employ- 
ees’ Trusts” by Paul Millett of Chi- 
cago; “Handling of War Death 
Claims under Life Insurance Poli- 
cies,’ by John W. Fishbach of St. 
Paul; and “Conflicts of Law Prob- 
lems Affecting Group Insurance” by 
Abram T. Collier of Boston, Massa- 
chusetts. 


The regular dinner of the insur- 
ance section was held on Tuesday 
night, following a reception at which 
those’ in attendance were the guests 
of the insurance companies in the 
Chicago area. Following the estab- 
lished custom there were no speeches 
at the dinner. 


At the general session of the in- 
surance section on Wednesday, Au- 
gust 25th, the principal address was by 
John B. Gontrum, insurance commis- 
sioner of the state of Maryland, who 
discussed “Paul v. Virginia—A Re- 
view of the Past and a Look into the 
Future.” Mr. Gontrum’s address, 
which was very well received by those 
in attendance, will be found on page 
18 of this issue of the Journal of 
American Insurance. An address en- 
titled “Aviation After the War” was 
given by Jennings Randolph, mem- 
ber of Congress from West Virginia. 
Mr. Randolph gave those in attend- 
ance a picture of the probable devel- 
opment of aviation which would take 
place. He stated his belief that every 
possible effort should be made to pro- 
tect the interests of the United States 
in the Post War World. In discuss- 
ing the position which should be 
taken by our government in the peace 
negotiations he came out strongly for 
acquisition by the United States of 
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©Bachrach 
HON. JENNINGS RANDOLPH 
Pictures probable development of aviation 


those islands on which we have now 
established military installations and 
also asked for the acquisition of 
Greenland, pointing out its impor- 
tance in the defense of America 
against any attacks from Europe. 


Representative Randolph told - of 
bill he introduced in Congress three 
years ago, directing the President to 
begin negotiations with Britain and 
France for acquisition of their lands 
off the Atlantic seaboard in partial 
payment of their debts from the first 
World War. 


“The measure did not pass,” he 
said. “However, | am today more 
certain than ever that these islands, 
which are geographically part of our 
domain, should come under our jur- 
isdiction, and that we should begin 
negotiations for their acquisition im- 
mediately. 1 do not believe in piracy, 
but, on the other hand, I do not be- 
lieve we should permit our just claims 
to be dismissed with a suave smile by 
the owners who rightly can thank us 
for their continued free existence.” 

Randolph said Greenland was not 
inentioned in his 1940 resolution, be 
cause in the Virgin Islands transac- 
tion we had waived all claim to that 
arctic country. 

“Today, however, the picture has 
changed,” he said. ‘We were forced 
to assume de facto sovereignity of 
Greenland when Hitler swallowed 
Denmark and Greenland rapidly has 
come to have enormous strategic val- 
ue to the United States.” 

The meeting closed with the elec 
tion of officers and their induction by 
the retiring chairman. 
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Paul v. Virginia 


A Review of the Past and a Look into the Future 


Excerpts from an Address 
BY HON. JOHN B. GONTRUM 


INSURANCE COMMISSIONER OF MARYLAND 


Before the General Session, Section of Insurance 


Law, American 


Bar Assn. Convention, Chicago, 


Ill, August 25, 1943. 


this distinguished group of 

American lawyers. As a country 
lawyer, I confess to being somewhat 
overwhelmed in the presence of such 
legal talent. * * * 


In 1868, the Supreme Court of the 
United States rendered a decision in 
the case of Paul v. Virginia. That 
decision might be likened to a light- 
house placed on the insurance head- 
land. From time to time the Supreme 
Court, following Paul v. Virginia, 
has placed other legal beacons along 
the insurance shores, charting a 
course to a harbor which all have be- 
lieved to be one of the peace and se- 
curity of states’ rights and individual 
enterprise. At the entrance to this 
harbor, in shining letters high over 
the light, were the words—“INSUR- 
ANCE IS NOT COMMERCE 
FEDERAL SUPERVISION 
SHALL NOT ENTER HERE.” 
Recently, certain bold and enterpris- 
ing legal mariners, adventurers on the 
political main, restrained by no vener- 
ation of the past, and apparently in- 
spired by what they conceive to be 
inysterious signals from the judicial 
island, have undertaken to remove 
this beacon and substitute one of 
their own. They should write this 
legend above it, a paraphrase of 
Dante’s inscription over the Gates of 


1: is, indeed, an honor to address 





Hell, “ABANDON HOPE ALL 
INSURANCE. MEN WHO EN- 


TER HERE” with the postscript, 
“If you disobey the state laws you 
will be punished, and if you obey 
them, you will suffer the eternal 
damnation of the Sherman Anti- 
Trust Act.” 


aul v. Virginia is, I know, an old 
story to you. The only ones who do 
not seem to understand the plain, un- 
equivocal language are the attorneys 
for the United States in the case of 
the Southeastern Underwriters’ As- 
sociation. 

The decision of Paul v. Virginia, 
75 U. S. 168, was rendered in 1868 
and the opinion was written by Mr. 
Justice Field. An important question 
of states’ rights had very recently 
been settled by the tribunal of arms 


of the American Civil War. This 
country, as is usual after a great con- 
flict, had embarked on a period of 
general expansion of business trace- 
able to the inflation of currency and 
the resumption of normal industrial 
and economic activities. The insur- 
ance business represented $302,484,- 
000 gross assets, a large sum in those 
pre-trillion days. 


The case, as you know, grew out 
of a Virginia law which required that 
foreign insurance companies obtain a 
license to carry on business in that 
State; and that no such companies 
should receive licenses until they had 
deposited with the State Treasurer 
bonds of a specified character and 
umount as a guarantee that they 
would fulfill their obligations. 


Paul, a resident of Virginia, ap- 
plied for a license as an agent for 
several New York fire insurance com- 
panies. He qualified in every way 
except one; his companies had not 
obtained a license because of their re- 
fusal to put up the required bonds. 
He, nevertheless, wrote a policy of 
insurance, was arrested and was con- 
victed in the City Court of Peters- 
burg, being fined $50.00. The Su- 
preme Court of Appeals of Virginia 
affirmed the conviction, and the case 
was appealed to the Supreme Court 
of the United States chiefly on the 
ground that the Virginia law, govern- 
ing the admission of foreign insur- 
ance companies, was in violation of 
the Commerce Clause of the Consti- 
tution of the United States (Art. 1, 
Sec. 8). This clause, it will be re- 
membered, gives to Congress the ex- 
clusive power “to regulate commerce 
with foreign nations and among the 
several States,” and is very much in 
the limelight today in connection with 
numerous recent Federal laws that 
have come before the Supreme Court 
of the United States for review. In 
this connection it might be kept in 
mind that the Federal Government 
can exercise only those powers dele- 
gated to it by the Constitution, and 
that the Tenth Amendment to the 
Constitution definitely provides that 
“the powers not delegated to the 





United States by the Constitution nor 
prohibited by it to the States, are 
reserved to the States respectively or 
to the people.” 


The Supreme Court held that the 
Virginia law governing the admission 
of foreign insurance corporations did 
not interfere with the exclusive power 
of Congress to regulate commerce 
“among the several States” because 
insurance is not commerce within the 
meaning of that clause. The Court 
said : 

“Issuing a policy of insurance is not 
a transaction of commerce. The poli- 
cies are simple contracts of indemnity 
against loss by fire entered into between 
the corporations and the assured for a 
consideration paid by the latter. These 
contracts are not articles of commerce 
in any proper meaning of the word. 
They are not subjects of trade and bar- 
ter offered in the market as something 
having an existence and value independ- 
ent of the parties to them. They are 
not commodities to be shipped or for- 
warded from one State to another and 
then put up for sale. They are like 
other personal contracts between par- 
ties which are completed by their sig- 
nature and the transfer of the considera- 
tion. Such contracts are not interstate 
transactions though the parties may be 
domici.ed in different States. The poli- 
cies do not take effect—are not executed 
contracts—until delivered by the agent 
in Virginia. They are then local trans- 
actions and are governed by the local 
law. They do-not constitute a part of 
the commerce between the States any 
more than a contract for the purchase 
and sale of goods in Virginia by a citizen 
of New York whilst in Virginia would 
constitute a portion of such commerce.” 


It is clear that the Court held that 
the constitutional delegation of power 
to regulate commerce did not include 
the regulation of insurance, as it did 
not consider that insurance was com- 
merce. It is equally clear the States, 
following this decision, were justified 
in considering the regulation of in- 
surance as one of those powers “re- 
served to the States” under the pro- 
visions of the Tenth Amendment to 
the Constitution. The decision in 
Paul v. Virginia was the “Go Sign” 
to the States to undertake the super- 
vision of insurance. They knew then 
the responsibility was theirs and im- 
mediately took steps to meet it. * * * 


By 1871 practically all the States 
provided for supervision in some de- 
gree. On February 3, 1871, George 
W. Miller, Superintendent of Insur- 
ance of the State of New York sent a 
letter to the various State Depart- 
ments suggesting a conference, and 
calling for concerted efforts on the 
part of those state officials charged 
by their respective states with the su- 
pervision of insurance. Nineteen 


states responded to the invitation and 




















a National Convention of Insurance 
Commissioners was organized. This 
body was destined to exert a pro- 
found influence upon the institution 
of insurance. 


N a long line of decisions, the Su- 

preme Court has repeatedly and 
consistently upheld Paul v. Virginia. 
* * * T shall refer on this point to a 
few leading cases only, and indicate 
briefly the divergent paths the Su- 
preme Court has followed in its in- 
terpretation of the Commerce Clause. 

That the business of marine insur- 
ance is not commerce is decided in 
Hooper v. California, 155 U. S. 648. 
That the business of life insurance is 
not commerce is decided in New York 
Life Ins. Co. v. Cravens, 178 U. S 
389. 

In the Cravens case, a stipulation 
filed therein in the Supreme Court of 
Missouri, from which the writ of er- 
ror was taken (Cravens, appellant v. 
New York Life Ins. Co. 148 Mo. 583, 
593), shows that the total amount of 
the company’s insurance in force on 
the lives of citizens of Missouri in 
December, 1886 was $8,886,542, and 
the total amount of insurance then in 
force, issued by the defendant, was 
$304,373,540. 

“The number of transactions do 
not give the business any other char- 
acter than magnitude,”’ said the Court 
in New York Life Ins. Co., v. Deer 
Lodge County, 231 U. S. 495 at p. 
509. 


The Deer Lodge County case de- 
cided in 1913 is particularly signifi- 
cant. It was vigorously argued that 
the issue in that case differed from 
prior insurance cases, and that the 
course of the company’s business 
was within the very object of the 
commerce clause. The attorneys for 
the insurance company urged the re- 
versal of Paul v. Virginia. The case 
came, they contended, within the de- 
cisions of the International Textbook 
Co. v. Pigg, 217 U. S. 91; the Lot- 
tery Case 188 U. S. 321; Western 
Union Telegraph Co. v. Pendleton, 
122 U. S. 347; Pensacola Tel. Co. v. 
Western Union Telegraph Co., 96 
U. S. 1, and other decisions. * * * 

It is apparent that the Supreme 
Court has followed a clear-cut and 
consistent course in holding that in- 
surance does not come under the 
Commerce Clause of the Constitu- 
tion and has consistently reaffirmed 
Paul v. Virginia in all succeeding 
cases. On the contrary, in other fields, 
the Supreme Court has apparently 
been following a reactionary tendency 
that has gradually resulted in danger- 
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ous erosion of the foundation of 
states’ rights and local self-govern- 
ment. 


It will be interesting briefly to re- 
view some of these cases and to mark 
the course which the Supreme Court 
is following and consider the threat 
to our liberties involved in the Court’s 
line of reasoning. 


Congressional power to compel the 
adoption of safety appliances on roll- 
ing stock moving intrastate because 
of the relation to and affect of such 
appliance upon interstate traffic over 
the same railroad was upheld. So. 
Ry. v. United States, 222 U. S. 20. 
\ similar ruling was made concern- 
ing prescribed maximum hours for 
employees, such as train dispatchers 
and telegraphers, engaged in intra- 
state activity connected with the 
movement of any train. B. & O. R. R. 
Co. v. Interstate Comm. 221 U. S. 
612. 


While cases upholding the validity 
of State statutes regulating the busi- 
ness of insurance were being decided, 
the Court upheld congressional power 
under the Interstate Commerce Act 
to regulate intrastate rates of inter- 
state carriers, where the effect of the 
rates is to burden interstate com- 
merce. Houston East & West Texas 
Ry. Co. v. United States, 234 U. S. 
342; Railroad Commission of Wis- 
consin v. Chic. B. & Q. R. Co., 257 
U. S. 563; United States v. Louisi- 
ana, °290 U. S. 70; Atlantic Coast 
Line R. Co. v. Florida, 295 U. S. 301. 
Congressional power was upheld un- 
der the “Grain Futures Act” to reg- 
ulate the activities of a local grain ex- 
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“It Paul v. Virginia falls, then our legal system 
as we have known it falls’’. 
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change shown to have an injurious 
effect on interstate commerce Chic. 
Bd. of Trade v. Olsen, 262 U. S. 1. 

Federal power to prohibit wholly 
intrastate activities, which if per- 
mitted, would result in restraint of 
interstate commerce, was upheld in 
Coronado Coal Coal Co. v. United 
Mine Workers of America, 268 U. S. 
295, 310. Bedford Cut Stone Co. v. 
Journeymen Stone Cutters’ Assn., 
274 U. S. 37, 46; Local 167 v. United 
States, 291 U. S. 293, 297. * * * 

The basis for these cases last cited 
is the principle stated in Labor Board 
v. Jones and Laughlin Steel Co., 301 
U.S. 1, 37: “Although activities may 
be intrastate in character when sepa- 
rately considered, if they have such 
a close and substantial relation to in- 
terstate commerce that their control 
is essential or appropriate to protect 
that commerce from burdens and ob- 
structions, Congress cannot be denied 
the power to exercise that control 
* * * Undoubtedly, the scope of this 
power must be considered in the light 
of our dual system of government 
and may not be extended so as to em- 
brace effects upon interstate com- 
merce so indirect and remote that to 
embrace them, in view of our com- 
plex society, would effectually oblit- 
erate the distinction between what is 
national and what is local and create 
a completely centralized government.” 

In the Scheckter case, 295 U. S. 
495, the Court returned to first prin- 
ciples and held void the National Re- 
covery Act as beyond the power of 
Congress under the commerce clause. 
In that case Congress attempted to 
extend its power over wages and 
hours of employment of employees 
engaged solely in intrastate com 
merce. 

Inthe recent “Labor Board Cases” 
the Courts recognize and uphold the 
principle that the basis for Congres- 
sional power over intrastate com- 
merce is an “affect’’ upon interstate 
commerce varioftisly described by the 
Court as “direct” or “substantial.” 
The very latest view seems to be that 
the real test is “substantial” regard 
less of whether such “affect” is di- 
rect or indirect. 


HE question arises: What “af- 
fect” is now considered to be 
“substantial.” 

In Edison v. Labor Board, 305 
U. S. 197, 221, it was held that the 
power of the Federal Government 
and the provisions of the National 
Labor Relations Act, extend to the 
labor relations of public utilities en- 
gaged in supplying electrical energy, 








20—September, 1943 


gas and steam, where the business 
and activities of the utilities are 
wholly within a State, and where the 
quantum of service rendered to cus- 
tomers for strictly intrastate use is 
vast and greatly preponderant, but 
where, nevertheless, a part of that 
service, of much importance in itself, 
is to railroads, steamships, telegraphs, 
telephones, etc., engaged in inter- 
state or foreign commerce, and where 
that commerce would be seriously 
affected if such service were cut off 
by industrial strife between the utili- 
ties and their employees resulting 
from unfair labor practices. * * * 


Two recent cases will serve to il- 
lustrate the extent of the encroach- 
ment by the Federal Government on 
activities unquestionably local in 
character. These cases were upheld 
on the theory that such activities sub- 
stantially affect interstate commerce. 
Kirshbaum Co. v. Walling, 316 U. S. 
517, and Wickard v. Filburn, 317 
U. S. 111. 


The Kirshbaum case, involving the 
validity of the Fair Labor Standards 
Act, 29 U.S. C. sec. 201, which by its 
terms is applicable to employees en- 
gaged in “commerce” or in an occu- 
pation “necessary in the production 
of goods for commerce,” was held ap- 
plicable to landlord’s employees en- 
gaged in the operation and mainte- 
nance of a loft building, tenants of 
which were principally engaged in the 
production of goods for interstate 
commerce. The Court held that such 
construction did not extend the stat- 
ute beyond the commerce power of 
Congress. The Court held that the 
work of the employees in these cases 
had such a close and immediate tie 
with the process of production for 
commerce and was therefore so much 
an essential part of it, that the em- 
ployees are to be regarded as engaged 
in an “occupation necessary to the 
production of goods,” in interstate 
commerce, within the meaning of 
Section 3 (now Section 203 of title 
29, U. S. C. A.) of the Act, and 
added “Whatever terminology is used, 
the criterion is necessarily one of de- 
gree and must be so defined.” 


The Wickard case upheld the valid- 
ity of the Agricultural Adjustment 
Act of 1938, which fixed marketing 
quotas for certain farm products, with 
a penalty for violation thereof. A pen- 
alty involving his entire production of 
wheat had been imposed upon a farm- 
er, who had sowed 23 acres of wheat, 
an amount approximately 12 acres in 
excess of his quota. On this excess 
he had produced 239 bushels, none 
of which was sold but all used on his 
farm as feed for live stock. Un- 
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questionably, the farmer in the pro- 
duction of the wheat and the use 
made thereof was engaged in com- 
merce. The decision is to be ex- 
plained as another illustration of the 
modern view of the Courts as to in- 
stances when strictly intrastate com- 
merce is found substantially (in the 
aggregate) to affect interstate com- 
merce, and thus it becomes subject 
to congressional power. However, 
the most disquieting feature of the 
case is the following dictum contained 
in the Court’s opinion, speaking 
through Mr. Justice Jackson (p. 125) : 
“But even if appelee’s activity be lo- 
cal and though it may not be regarded 
as commerce, it may still, whatever 
its nature, be reached by Congress if 
it exerts a substantial economic effect 
on interstate commerce, and this ir- 
respective of whether such effect is 
what might at some earlier time have 
been defined as ‘direct’ or ‘indirect’.” 


Should this dictum be adopted as 
the general principle in the decision 
of a future case, then the effect of 
Paul v. Virginia and the subsequent 
insurance cases following and ap- 
proving it would be largely nullified. 
x oe x 
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N November 20, 1942, Paul v. 

Virginia was directly challenged 
by the United States Government. 
An indictment was brought by the 
Grand Jury of the District Court of 
the United States for the Northern 
District of Georgia against 198 cor- 
porations and 27 individuals, charg- 
ing them with a conspiracy in viola- 


tion of the Sherman Anti-Trust Act. 
* * * 


I do not have the time to review 
this case at length, but it may be 
noted that the Government’s brief is 
anything but flattering to the Su- 
preme Court. The Government ar- 
gues that “the cases subsequent to 
Paul v. Virginia accept without anal- 
ysis the ‘dictum’ of Mr. Justice Field, 
based upon a misconception of the 
nature of fire insurance business, and 
wholly upon that dictum rests the 
theory that insurance is not com- 
merce.” “Perhaps,” suggest the Gov- 
ernment attorneys, “misled by the 
bare nature of the record, Field failed 
to comprehend the sweeping scope 
of the fire insurance busiress and 
limited his consideration to one iso- 
lated action.” * * * 


Very recently two decisions were 
made, one in the Southeastern Un- 
derwriters’ Association case, and the 
other by the United States Circuit 
Court of Appeals, Seventh District, 
in the case of a fraternal benefit so- 





ciety, the Polish National Alliance v. 
National Labor Relations Board, 
which like straws might indicate in 
which direction the legal wind lies. 
Paradoxically enough, however, that 
wind is apparently blowing in oppo- 
site directions. 


In the Southeastern Underwriters’ 
Association case, Judge Underwood 
declared the Supreme Court has “un- 
equivocally and unambiguously” held 
“repeatedly during a period of seven- 
ty-five years that the business of in- 
surance is not commerce,” and he 
added that if there is to be any over- 
ruling of the long line of clear and 
thoroughly considered decisions . . . 
it will have to be done by the Supreme 
Court itself, or by Congress.” 


The other straw flies high in the op- 
posite direction. The Court in the Po- 
lish National Alliance case pointedly 
ignores the principal of Paul v. Vir- 
ginia and then, in a burst of sardonic 
laughter, casts States’ Rights into 
legal and judicial limbo in the follow- 
ing language: “Thus, while the Su- 
preme Court in the National Labor 
Relations Board v. Jones and Laugh- 
lin, supra (page 30), stated ‘that dis- 
tinction between what is national and 
what is local in the activities of com- 
merce is vital to the maintenance of 
our federal system,’ it appears, from 
the Filburn case, that the boundary 
line marking such distinction has 
been advanced to the point where only 
a mirage lies beyond. Perhaps the 
cackle of the farmer’s hen as she an- 
nounces the completion of her daily 
chore, or the squeal of his pig in its 
struggle to become a porker, are yet 
beyond this boundary line, but of this 
we give no assurance.” 


I do not wish to spoil the Court’s 
good, clean fun by reminding it that 
beyond that mirage will be the bray 
of the great American jackass and 
the crack of his heels when he feels 
his ears being pinned back by a de- 
signing bureaucracy on one hand and 
complaint Courts on the other. 


It would be an act of presumption 
for anyone to forecast the action our 
highest Court will take in regard to 
the principles laid down in Paul v. 
Virginia when, and if, the Southeast- 
ern Underwriters’ Association and 
the Polish National Alliance cases 
reach it. * * * 
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E have seen the Court reverse 
itself several times within the 
past few years. Even if one, after a 


close study of the private opinions 
and idiosyncrasies of the members of 
the Supreme Court, felt that he had 
sufficient personal data on which to 




















base an opinion, there would always 
be the chance that death, resignation 
or retirement might bring an entirely 
new and unknown personality into 
the judicial picture. We can be rea- 
sonably assured, however, that new 
members of the Court will reflect, to 
some extent at least, the current high 
judicial attitude toward the Constitu- 
tion and the established order. * * * 


The reversal of the decision which 
has become as much a part of the 
fundamental law of our land as the 
Constitution itself would, in a large 
measure, strike down the elaborate 
structure set up for the supervision 
of insurance. It is my belief that 
no man or group of men, occupying 
a position of the greatest judicial re- 
sponsibility, would disrupt and dis- 
organize the system of State super- 
vision which has been built up over 
a period of 75 years, and thereby 
weaken the confidence of the people 
of America in an institution that af- 
fects almost every man, woman and 
child in our country and represents 
savings of the rank and file of the 
people of over forty-six billion dol- 
lars. 


In view of the fact that the doc- 
trine laid down in Paul v. Virginia 
has been challenged by the Govern- 
ment, it might be worthwhile to ex- 
amine briefly the insurance back- 
ground, the need, and public demand, 
if any, for changing the system of su- 
pervision which such an attack im- 
oho, * ** 

EprrortaL Nore: Here Commissioner 
Gontrum gave a detailed account of the 
advantages of State Supervision of tnsur- 
ance, 

Congress has, by its refusal to pass 
laws regulating insurance, given con- 
clusive proof of its position that in- 
surance is not interstate commerce, 
and has shown no intention to usurp 
State supervision. It has passed in- 
surance laws similar to those of the 
states for the District of Columbia. 


Various bills which would provide 
for the Federal supervision of insur- 
ance have been introduced in Con- 
gress. None of these bills were ever 
reported by the committees to which 
they were referred. * * * 


Since 1932 we have seen a rapid 
acceleration of the concentration of 
power in the Federal government and 
a resultant, decrease in the power of 
the States. Any one who has had 
the temerity in recent years to defend 
local self-government has been sneer- 
ingly regarded by advocates of more 
and greater centralization as old- 
fashioned, out of step with progress 
and a relic of the horse and buggy 
days. 
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Fortunately or unfortunately, the 
citizens of our country have been 
given a prevue of the ultimate de- 
struction of our personal liberties 
and the rights of our States should 
the present tendency to centralize the 
government in Washington continue. 
Centralization and organization up to 
a certain point make for efficiency. 
Too great pressure, however, upon a 
central government, as upon a heav- 
enly body, results in the inevitable ex- 
plosion and a chaos of stardust that 
even the omnipotent and omniscient 
bureaucrats themselves cannot organ- 
ize or control. * * * 
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Mix persons of a theoretical 
type of mind take the attitude 
that government must be centralized 
and can be administered effectively 
only under a commission form. They 
see in the fusion of the legislative, 
judicial and administrative branches 
a new, streamlined, assembly line 
type of centralized government. It 
may have some hidden virtues, but its 
dangers are terrifying. It is a chal- 
lenge and threat to democracy. One 
aspect of bureaucratic power which 
many overlook is that it frequently 
is so extensive and discretionary that 
the mere threat of its use prevents 
any opposition to its authority. Such 
a potential reserve of power placed in 
bold and unscrupulous hands—or stu- 
pid hands—becomes a menace to all 
our liberties. This can become true 
of state departments. How much 
more of a menace is a Federal bur- 
eau, triple functioned, unrestrained, 
cold, remote, insolent, with all the 
power of the nation behind it, lurk- 
ing like an octopus in the shadow of 
the Constitution? An administrative 
body that has powers to make laws, 
interpret its own laws and to enforce 
its laws, not only by direct action, but 
by indirect coercion, is a power to be 
watched, feared and restrained. It 
develops into the most obnoxious 
form of totalitarian terror. 


Congress, after delegating its 
power, now finds itself helpless in the 
grip of the bureaucratic monster it 
has created. 


Congress must reassert itself if our 
liberties are to be preserved. The 
definite, if somewhat fainthearted, ef- 
forts of recent months to recover its 
constitutional authority are healthy 
and encouraging. But Congress has 
not gone far enough. It has a long, 
weary and stormy course back to a 
re-establishment of its rightful posi- 
tion, * * * 


As an old-fashioned American, 
countryman and individualist who 
detests all forms of arbitrary author- 
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ity, I sense real danger to free in- 
stitutions in the centralization of au- 
thority and in the growth of Federal 
bureaucratic power. Some of those 
who talk most glibly of democracy 
are the subtle or unwitting enemies of 
liberty. Totalitarianism assumes many 
forms, some hideous, some seductive. 
Let us beware lest these smiling bu- 
reaucratic administrative handmaid- 
ens of our Federal government be- 
come Circes who will eventually turn 
the greedy and not-so-wily Odyssean 
adventurers of our democracy into 
swine. 


In conclusion, let me refer once 
more to Paul v. Virginia. I have an 
affection for the old case and for 
what it stands. It and its successors 
are monuments to consistency and 
sound common sense along the legal 
highway. Justice Field and his suc- 
cessors were not misled, uninformed, 
doddering old comic opera justices 
doing an Iolanthean wig and gown 
dance for the amusement of modern, 
sophisticated young attorneys. There 
are many things in Heaven and earth 
these Horatios have never dreamed 
of. 


Paul v. Virginia stands for simplic- 
ity, for honest and straight-forward 
thinking and expression of the law 
in those happy, unpretentious days 
before the introduction into our lan- 
guage of the meaningless jargon of 
the social pseudo-sciences, and the 
strained “reasoning” of the labor and 
agriculture cases; when men were 
distinguished without being conspic- 
uous and learned and profound with- 
out pretense and show of knowledge. 


Paul v. Virginia stands for Amer- 
ica as we know and love it and believe 
in it—simple, direct, practical—and 
free. 


If Paul v. Virginia falls, then our 
legal system as we have known it 
falls. The floodgates will be opened, 
and ruthless bureaucracy will indeed 
sweep through the portals of the halls 
of justice. ; 


Paul v. Virginia has stood like a 
rock against the power-drunk Federal 
bureaucracy. 


Perhaps the creeping and treacher- 
ous tide-of cynical legal sophistry 
may finally succeed in undermining 
this constitutional Gibraltar and cause 
it to fall into the bitter and turbulent 
seas of world-wide revolution. 


If it falls, many of our cherished 
institutions and beliefs will fall with 
it. Despite assertions to the con- 
trary, State supervision will be left 
without authority with ensuing con- 
fusion and disorganization through- 
out the insurance world. The rule of 
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Will Paul v. Virginia come a cropper here? 


S.E.U.A. Wins Round 
in Atlanta Anti-Trust Suit 


HE long-awaited decision of 

I the District Court of the United 

States for the Northern Dis- 
trict of Georgia in the Atlanta case 
involving the South-Eastern Under- 
writers Association has been issued 
by Judge E. Marvin Underwood and 
is a clear cut victory for the Associa- 
tion so far as the present status of 
the litigation is concerned. 

However, it is regarded as prob- 
able that the Department of Justice 
will carry its appeal to the U. S. Su- 
preme Court. When it could reach 
the high court is indefinite but if 
the old time Paul v. Virginia decision 
should be reversed the next few years 
will develop some highly interesting 
problems for insurance companies. 

The full text of Judge Under- 
wood’s opinion follows: 

“On November 20, 1942, an in- 
dictment was returned by a Grand 
Jury of this Court against one hun- 
dred and _ ninety-eight corporations 
and twenty-seven individuals, charg- 
ing such corporations and individu- 
als with a conspiracy to fix and main- 
tain arbitrary and non-competitive 
rates on fire insurance sold by them 
in the States of Alabama, Florida, 
Georgia, North Carolina, South Car- 
olina, and Virginia, in violation of 
Section 1 of the Sherman Anti-Trust 
Act, 26 Stat. 209, and with a con- 
spiracy to monopolize trade and com- 


merce in fire insurance in said States 
in violation of Section 2 of the Act. 

“On January 13, 1943, defendants 
filed a demurrer challenging the suf- 
ficiency of the indictment upon the 
grounds that, it charges no offense 
against the United States; that the 
business of fire insurance is not com- 
merce; that the interpretation of the 
Act insisted upon would be a viola- 
tion of the Tenth, Fifth and Sixth 
Amendments to the Constitution ; and 
that the Court is without jurisdiction 
of the subject matter’of the indict- 
ment. 

“The case came on regularly to be 
heard on the demurrer and was ar- 
gued orally and subsequently by 
briefs. 

“To constitute a violation of the 
Sherman Act, the restraint and mo- 
nopoly denounced must be that of in- 
terstate trade or commerce, and, un- 
less the restraint and monopoly 
charged in the indictment be restraint 
or monopoly of interstate trade or 
commerce, the indictment must fall. 

“It is not a question here of 
whether the defendants participated 
in some incidental way in interstate 
commerce or used in some instances 
the facilities of interstate commerce, 
but is rather whether the activities 
complained of as constituting the 
business of insurance would them- 
selves constitute interstate trade or 





commerce, and whether defendants’ 
methods of conducting same amount- 
ed to restraint or monopoly of same. 
It is not a question as to whether or 
not Congress had power to regulate 
the insurance companies or some 
phases of their activities, but rather 
whether Congress did do so by the 
Sherman Act. 

“Persons may be engaged in inter- 
state commerce, yet, if the restraint 
or monopoly complained of is not it- 
self a restraint or monopoly of inter- 
state trade or commerce, they may not 
be convicted of violation of the Sher- 
man Act. The fact that they may 
use the mails and instrumentalities 
of interstate commerce and commu- 
nication, and be subject to Federal reg- 
ulations relating thereto, would not 
make applicable the Sherman Act to 
intrastate commerce or to the activi- 
ties which were not commerce at all. 


“The whole case, therefore, de- 
pends upon the question as to whether 
or not the business of insurance is 
interstate trade or commerce, and if 
so, whether the transactions alleged 
in the indictment constitute interstate 
commerce. 

“The Supreme Court has repeated- 
ly held, during a period of seventy- 
five years, that the business of insur- 
ance is not commerce, either intra- 
state or interstate. They have done 
so unequivocally and unambiguously. 

Paul vs. Virginia, 8 Wall. 168; 

Hooper vs. California, 155 U. S. 
648 ; 

Noble vs. Mitchell, 164 U. S. 367; 

New York Life Insurance Co. vs. 
Cravens, 178 U. S. 389; 

New York Life Insurance Co. vs. 
Deer Lodge County, 231 U. S. 
495; 

Bothwell vs. Buckbee, Mears Co., 
275 U. S. 274; 

Western Live Stock vs. Bureau of 


Revenue, 303 U. S. 250, 253. 


“This is not denied by the Govern- 
ment, but it maintains that in some 
of the cases the ruling was obiter 
and in others based upon a miscon- 
ception and failure to comprehend 
the sweeping scope of the fire insur- 
ance business. (Government’s Brief, 
pages 8 and 9.) Neither of these po- 
sitions is sound. In all of the above 
cited cases, the ruling was essential 
to the case and the reasoning of the 
Court showed most careful analysis 
and full consideration of the ques- 
tions now raised and did not merely 
follow ‘without reconsideration or 
reason, the fallacy established in the 
dictum of Paul vs. Virginia.’ (Gov- 
ernment’s Brief, page 15.) 

“This is especially true in the elab- 
orately argued and thoroughly con- 
sidered case of New York Life In- 














surance Co. vs. Deer Lodge County, 
supra. 


“The Court could not be clearer in 
its announcement than in the expres- 
sions, ‘The business of insurance is 
not commerce. The contract of in- 
surance is not an instrumentality of 
commerce’ (Hooper vs. California, 
155 U. S. 648, 655) ; and, ‘Contracts 
of insurance are not commerce at all, 
neither state nor interstate.’ (New 
York Life Insurance Co. vs. Deer 
Lodge County, 231 U. S. 495, 510.) 


“The same reasoning applies to the 
word ‘trade’ as used in Sections 1 
and 2 of the Sherman Act. It has 
a different significance in Section 3, 
but this fact does not enlarge its 
meaning in Sections | and 2. ‘Section 
1 having been passed under the spe- 
cific power to regulate commerce, its 
meaning necessarily must be limited 
by the scope of that power; and it 
may be that the words “trade” and 
“commerce” are there to be regarded 
as synonymous. On the other hand, 
§3, so far as it relates exclusively to 
the District of Columbia, could not 
have been passed under the power to 
regulate interstate or foreign com- 
merce, since that provision of the sec- 
tion deals not with such commerce 
but with restraint of trade purely 
local in character.’ ( Atlantic Cleaners 
& Dyers vs. United States, 286 U. S. 
427, 434.) 
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™ HIS difference in the meaning 


of the word ‘trade’ as used in 
the different sections of the Act is 
referred to and emphasized in the 
later cases of Associated Press vs. 
Labor Board, 301 U. S. 103; Apex 
Hosiery Company vs. Leader, 310 
U. S. 469, and American Medical As- 
sociation vs. United States, 317 U. S. 
519. 

“Under the extremely broad con- 
struction of the words ‘interstate 
commerce’ by the Supreme Court, 
which has been so ably presented by 
counsel for the Government, it is 
difficult to conceive how the business 
of insurance could be interstate trade 
and yet not be interstate commerce. 
At any rate, the finding by the Su- 
preme Court that the business of in- 
surance is not commerce, seems to 
ine to demand a finding that the busi- 
ness of insurance is not ‘interstate 
trade’ and is not covered by the Sher- 
man Act. 


“In the case of Apex Hosiery Co. 
vs. Leader, 310 U. S. 469, on page 
495, the Court says: 

“*The addition of the words “or com- 
merce among the several states” was not 
an additional kind of restraint to be pro- 
hibited by the Sherman Act but was the 
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means used to relate the prohibited re- 
straint of trade to interstate commerce for 
constitutional purposes, Atlantic Cleaners 
& Dyers vs. U. S. 286 U. S. 427, 434, so 
that Congress, through its commerce power, 
might suppress and penalize restraints on 
the competitive system which involved or 
affected interstate commerce.’ 

“The business of insurance is not 
interstate commerce or _ interstate 
trade, though it might be considered 
a trade subject to local laws, either 
State or Federal, where the com- 
merce clause is not the authority re- 
lied upon. But where the exercise of 
power is under the commerce clause 
alone, as in cases under the Sherman 
Act, the ‘trade’ must have reference 
to transactions in or which affect in- 
terstate commerce. 

“‘This Court has since repeatedly recog- 
nized that the restraints at which the Sher- 
man law is aimed, and which are described 
by its terms, are only those which are 
comparable to restraints deemed illegal at 
common law, although accomplished by 
means other than contract and which, for 
constitutional reasons, are confined to trans- 
actions in or which affect interstate com- 
merce.’ (Apex Hosiery Co. vs. Leader, 310 
U. S. 469, 498). 

“Here the ‘trade’ pursued, if it be 
such, is that of conducting the busi- 
ness of insurance, which the Supreme 
Court has held to be local and not in- 
terstate in character. 


“Counsel for the Government con- 
cede that in the numerous decisions 
cited the Supreme Court has held that 
the business of insurance is not com- 
merce, yet, strangely enough, ask this 
Court.to rule directly to the contrary. 
Of course the Supreme Court deci- 
sions must be followed by this Court. 
The indictment does not disclose any 
facts or differences in this case which 
would remove it from the controlling 
effect of the decisions of the Supreme 
Court holding that the business of in- 
surance is not commerce. 


“If there is to be any overruling of 
the long line of clear and thoroughly 
considered decisions of the Supreme 
Court, acquiesced in for seventy-five 
years by Congress and administra- 
tive agencies, it will have to be done 
by the Supreme Court itself, or by 
Congress. 


“The conspiracies charged in the 
indictment are not conspiracies in re- 
straint of or to monopolize interstate 
trade or commerce. The indictment, 
therefore, does not charge Federal 
offenses and should be dismissed. 


“An order will be passed to accom- 
pany this opinion, sustaining the de- 
murrer on Grounds 1, 2 and 5 there- 
of, and dismissing the indictment. 


“This 5th day of August, 1943. 
E. Marvin UNbERwoop 
United States District Judge.” 
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(Continued from page 21) 

stare decisis will be ended. Reason- 
able consistency will have received its 
final blow, and the decisions of the 
Supreme Court will have little more 
standing as precedents than the ex- 
pressions of opinion of any other nine 
barristers. We shall have neither 
precedent nor general principles to 
guide us. The Constitution, will, in- 
deed, be merely what the judges say 
it is. Lawyers, seeking to advise their 
clients, will be compelled to seek light, 
not only in a labyrinth of conflicting 
judicial opinions, but in a jungle of 
conflicting personalities, and in the 
social, economic and political convic- 
tions and prejudices of the members 
of the Supreme Court and prospective 
members of that tribunal. The Su- 
preme Court will speak as an oracle 
not as a court. 


The rule of law will be almost over. 
The rule of men, already begun, will 
then enter into its final, familiar, sin- 
ister and tyrannical pattern. 


Lawyers, where do we stand? Too 
much technical learning, if it has not 
made all of us mad, has at least dis- 
torted and blinded our vision. In our 
agerness to “keep abreast of the 
times” we have been compelled to 
forego, to a large extent, the contem- 
plation of those fundamental princi- 
ples of justice and liberty to which 
our distinguished predecessors gave 
so much consideration and for which 
they fought so boldly. 


Montaigne remarked many years 
ago that he was of the opinion that 
it would be better for us to have no 
laws at all than to have them in such 
prodigious numbers as they had in 
his time. How much truer are his 
words today. “What is the law?” 
ask the people of America. No one 
knows. 


I believe the time has come for 
American lawyers to cease being 
merely the excellent mechanics they 
are and turn again toward the more 
fundamental tasks of legal, social and 
political architecture. We have found 
that while we have been repairing the 
roof, someone has been busily under- 
mining the foundations of our whole 
system of government. 


Like the lawyers of early America, 
we must again take our Bible, our 
Shakespeare and our Blackstone, and 
with a simple faith and clear vision 
ride forth like the legal knights of 
old to fight for justice and truth and 
liberty as we have known them under 
our Constitution in the free atmos- 
phere of our America. 
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N.A.1L.C. COMMITTEE APPOINTMENTS 


*Denot LK 





hip on subcommittee as well as full committee 





Executive Committee — McCormack, 
chairman, Tennessee; Williams, Mis- 
sissippi; Cullen, New York; Gontrum, 
Maryland; Scheufler, Missouri; Jones, 
Illinois; Graves, Arkansas; Thompson, 
Oregon; Lockhart, Texas; Fraizer, Ne- 
braska; Sullivan, Washington. 

Sub-committee Executive Commit- 
tee—Gontrum, chairman; Sullivan, vice- 
chairman; McCormack; Harrington, 
Massachusetts; Johnson, Minnesota; 
Read, Oklahoma. 

Accident and Health—Jones, chair- 
man, Illinois; *Sims, vice - chairman, 
West Virginia; *Perkins, Maine; Wil- 
liams, Mississippi; Carlson, Utah; 
*Knowlton, New Hampshire; Camin- 
etti, California; Forbes, Michigan; Frai- 
zer, Nebraska; *Allyn, Connecticut. 

Blanks—Walter A. Robinson, chair- 
man, Ohio; C. B. Coulbourn, vice-chair- 
man, Virginia; Russell O. Hooker, Con- 
necticut; James D. Reeder, Illinois; T. 
H. O'Connell, Massachusetts; Roy L. 
Diepenbrock, Missouri; Alfred N. Guer- 
tin, New Jersey; Joseph F. Collins, New 
York; S. E. Allison, Tennessee; George 
H. McAteer, Washington; Earl L. Ber- 
ger, Pennsylvania; F. M. Phillippi, Ala- 
bama; L. H. Sanford, Michigan; H. Ray- 
mond Strong, Texas; A. C. Olshen, Ore- 
gon; Donald R. Hodder, Nebraska. 

Casualty and Surety—Bowles, chair- 
man, Virginia; Gremillion, vice-chair- 
man, Louisiana; *Goodpaster, Kentucky; 
Knowlton, New Hampshire; Gibbs, 
Texas; Parker, Georgia; Cullimore, Ida- 
ho; *Sims, West Virginia; *Egleston, 
South Carolina; Viehmann, Sedan 

Examinations—Read, chairman, Okla- 
homa; Julian, vice-chairman, Alabama; 
*Allyn, Connecticut; *Bowles, Virginia; 
Kavanaugh, Colorado; Thompson, Ore- 
gon; Rummage, Arizona; Larson, Flor- 
ida; *Gough, New Jersey; Viehmann, 
Indiana; Williams, Mississippi; Graves, 
Arkansas. 

Fire and Marine—Williams, chairman, 
Mississippi; Graves, vice-chairman, Ar- 
kansas; Hall, Texas; *Jordan, District of 
Columbia; Johnson, Minnesota; Julian, 
Alabama; Burt, South Dakota; *Allyn, 
Connecticut; *Carroll, Rhode Island; 
Holmes, Montana. 

Group Hospitalization and Medical 
Service — Caminetti, chairman, Califor- 
nia; Rummage, vice-chairman, Arizona; 
Swain, Delaware; Goodpaster, Ken- 
tucky; Holmes, Montana; Knowlton, 
New Hampshire; *Burt, South Dakota; 
*Cullimore, Idaho; *Barrus, Wyoming; 
Burns, Vermont. 


Laws and Legislation—Fraizer, chair- 
man, Nebraska; *Thompson, vice-chair- 
man, Oregon; Cullen, New York; Scheu- 
fler, Missouri; *Kavanaugh, Colorado; 


*Knowlton, New Hampshire; Jordan, 
District of Columbia; Egleston, South 
Carolina; Johnson, Minnesota; Jones, 
Illinois; Crabbe, Ohio. 


Sub-committee Laws and Legislation 
No. 2 (appointed at Columbus, O., April 
10, 1943)—Johnson, chairman, Minneso- 
ta; Jones, vice-chairman, Illinois; Crab- 
be, Ohio. 

Sub-committee Laws and Legislation 
No. 3—Cullen, chairman, New York; 
Egleston, vice-chairman, South Caro- 
lina; Scheufler, Missouri. 

Social Security—Scheufler, chairman, 
Missouri; Goodpaster, vice - chairman, 
Kentucky; *Viehmann, Indiana; *Jones, 
Illinois; *Perkins, Maine; Erickson, 
North Dakota; Crabbe, Ohio; Apodaca, 
New Mexico; Thompson, Oregon; Duel, 
Wisconsin. 


Taxation—Holmes, chairman, Mon- 
tana; *Erickson, vice-chairman, North 
Dakota; Barrus, Wyoming; Parker, 


Georgia; *Burt, South Dakota; Schmidt, 
Nevada; *Hobbs, Kansas; Crabbe, Ohio; 
Burns, Vermont; Larson, Florida. 

Unauthorized Insurance—Burt, chair- 
man, South Dakota; Parker, vice-chair- 
man, Georgia; Hodges, North Carolina; 
Swain, Delaware; *Rummage, Arizona; 
*Hobbs, Kansas; *Barrus, Wyoming; 
Burns, Vermont. 

Valuation of Securities — *Cullen, 
chairman, New York; *Gough, vice- 
chairman, New Jersey: Fischer, Iowa; 
* Harrington, Massachusetts; Hobbs, 
Kansas; Suilivan, Washington; Gon- 
trum, Maryland; Lockhart, Texas; 
Graves, Arkansas; Gremillion, Louisiana. 

Workmen’s Compensation — Hodges, 
chairman, North Carolina; Neel, vice- 
chairman, Pennsylvania; *Forbes, Mich- 
igan; Duel, Wisconsin; Gough, New 
Jersey; Caminetti, California; *Egleston, 
South Carolina; Gibbs, Texas; *Larson, 
Florida; Carroll, Rhode Island. 

Fire Prevention Committee—Gontrum, 
chairman, Maryland; Jordan, vice-chair- 
man, District of Columbia; McCormack, 
Tennessee; Sullivan, Washington; Neel, 
Pennsylvania; Hall, Texas; Swain, Del- 
aware. 

Interstate Rating and Irregular Un- 
derwriting Practices—Cullen, chairman, 
New York; Bowles, Virginia; Julian, 


Alabama; Johnson, Minnesota; Jones, 
Illinois; Caminetti, California; Graves, 
Arkansas. 





THE THIRD N.Y. STANDARD 
FIRE POLICY 


(Continued from page 10) 


cealment will bar the insured. A con- 
tract to pay despite the insured’s in- 
nocent misrepresentation (unlike a 
contract to pay regardless of fraud") 
31. Reagan v. Union Mut. Life Ins. Co., 189 

Mass. 555, 76 N. E. 217 (1905) (life insur- 

ance policy, “incontestable from date of is- 


sue’’, may nevertheless be avoided for fraud). 
A minority view is contra. 


is not an illegal contract since it mere- 
ly relieves the insured of the risk of 
his mistakes. All statements by the 
insured become representations of 
his honest opinion or belief.8? Since 
wilful misrepresentation would be a 
defense without any such clause, the 
only construction which gives any 
32. Some courts construe all statements by the 

insured as to his health as statements merely 

of his opinion, hence if made honestl ~~ 


are true. Metropolitan Life Ins. Co. 
Johnson, 105 Ark. 101, 150 S. W. 393 (1912). 


used, if at all. 





reason for inserting it is that the par- 
ties have by agreement abrogated re- 
scission for innocent misrepresenta- 
tion. The defense of misrepresenta- 
tion, rarely invoked in fire insurance 
cases, may become more frequent un- 
der the new policy. 


The “Other Insurance’’ Clause 


HILE the new policy does not 
become void because the in- 
sured has or procures other insurance 
on the same property, the substituted 


clause** may raise some questions of 


interpretation. In the first place, the 
term “other insurance” in the new 
clause must be limited to insurance 
procured by the insured on his own 
interest,** otherwise a stranger might 
avoid the owner’s policy by taking out 
another one. Secondly, the term 
“prohibited” would seem to permit 
the insurer to add by endorsement a 
provision making the contract void- 
able on the same terms as in the older 
policies, since this is the insurer’s only 
way of enforcing a complete prohi- 
bition. This construction is unfortu- 
nate since it re-introduces a moral 
hazard clause that should be sparingly 
Thirdly, the endorse- 
ment may limit the total amount of 
insurance which the insured may have 
on the property by reducing this in- 
surer’s liability to that proportion of 
the amount otherwise payable which 
the specified limit bears to the (great- 
er) aggregate amount of insurance. 
This is a fairer method of dealing 
with the “other insurance” problem 
since it enables the insured'to recover 
a part of his loss. 


Other changes in the new policy 
will call for some re-examination of 
decisions under the earlier forms. 
The changes in the “waiver provi- 
sions’*® may alter some New York 
holdings on this difficult topic. On 
the whole, however, the new policy 
will eliminate more litigation than it 
will engender, will relieve the fire in- 
surance business of the stigma cast 
upon the older policy forms,*® and 
will give the honest insured a fairer 
contract. 

33. “Other insurance may be prohibited or the 


amount of insurance may be limited by en- 
dorsement attached hereto.’”’ N. Y. III, lines 
25-27. 

34. See Suetterlein v. Northern Ins. of 
N. 251 N. Y. 72, 167 N. E. 176 528). 
for the meaning of this clause. 

35. N. Y. III, lines 49-55. 

36. E.g., De Lancey v. Ins. Co., 52 N. H. 581, 
588 "(1873) (the policy, if read by the pol- 
icyholder, ‘ re unless he were an extra- 
ordinary man, an inexplicable riddle, a 
mere flood of g = and confusion’’) ; 


McCormick, Cire. J., in Western Assur. Co. 
v. Reading, 68 Fed. 708 (C.C.A. Sth, 1895); 
Van Schoick v. Niagara Ins. Co., 68 N.Y. 
434, 438 (1877) (‘some condition, crouched 
unseen in the jungle of printed matter with 
which a modern policy is overgrown . . .”) 
















LUMBER MUTUAL 


* 


CENTRAL MANUFACTURERS’ MUTUAL INSURANCE CO. 
OF VAN WERT 

















INDIANA LUMBERMENS MUTUAL INSURANCE COMPANY 
OF INDIANAPOLIS 


LUMBER MUTUAL FIRE INSURANCE COMPANY 
OF BOSTON 


LUMBERMEN’S MUTUAL INSURANCE COMPANY 
OF MANSFIELD 


NORTHWESTERN MUTUAL FIRE ASSOCIATION 
OF SEATTLE 


PENNSYLVANIA LUMBERMENS MUTUAL FIRE INSURANCE CO. 
OF PHILADELPHIA 


NATIONWIDE INSURANCE 





Gale & Stone, Boston — Mutual Insurance Bureau, Philadelphia — Lumbermens Mutual Insurance 
Agency, Inc., Mansfield, Ohio, Pittsburgh, Penna.—Lumbermens & Manufacturers Mutuals, Inc., 
James S. Kemper, Mgr., Chicago, Milwaukee, Minneapolis, Omaha — Associated Mutuals, Inc., 
Atlanta, Ga. — Lumber Mutual Agency, Indianapolis, Memphis, Dallas, Kansas City — 
Martin Agency, Seattle. 


























ROTECTING America’s future is our common cause, whether 
we’re in uniform, in overalls, or, as in the case of Hardware 
Mutuals, combating industrial accidents for greater plant safety. 
Hardware Mutuals way of doing business, known as the policy 
back of the policy, is far more than a routine service. It makes your 
interests our first consideration. Applied to Workmen’s Com- 
pensation Insurance, it starts with a thorough study of individual 
needs. It culminates in a complete plant safety program, 
engineered to cover every conceivable hazard. It fosters employe 
confidence and good will by prompt personal settlement of claims. 
Sound efficient management has guided Hardware Mutuals 
to a position of outstanding strength and stability. In other types 
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FEDERATED HARDWARE MUTUALS 
Hardware Dealers Mutual Fire Insurance Company, Home Office, Stevens Point, Wixomin 
Mutual Implement and Hardware Insurance Company, Home Office, Owatouna, Minnesota 


HARDWARE MUTUAL CASUALTY COMPANY 


Home Office, Stevens Point, Wisconsin 





of insurance, such as Automobile, Fire and allied lines, Burglary, 
Plate Glass, General Liability, etc., the policy back of the policy is 
equally diligent in keeping the interests of policyholders fore- 
most. Careful selection of risks has returned to policyholders a 
total of $82,000,000.00 in dividend savings to date. The current 
dividend saving on Workmen’s Compensation is 20%. Policies are 
non-assessable. Licensed in every state . . . full-time representatives 
and offices coast to coast. 

Check your Workmen’s Compensation requirements against 
the opportunities for improved service and reduced cost... then 
send for our free book, INDUSTRIAL SAFETY PROCEDURE 
—a concise, helpful index of latest plant safety measures. 


e Hardware Mutuals 


Stevens Point, Wis. * Owatonna, Minn. 
Compensation, Automobile and other lines of 


CASUALTY AND FIRE INSURANCE 





Pres 








